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NPDES DISCHARGES INTO 
PENOBSCOT RIVER WATERSHED 

Prepared by Penobscot Nation Department of Natural Resources (2-25-00) 
lfthere are corrections to this list we request that EPA inform the Tribe. 

DISCHARGES DIRECTLY INTO 
UNDISPUTED RESERVATION WATERS 

Penobscot River Reservation 
MAJOR ME0101796 Lincoln POTW (Municipal) 
MAJOR ME0002003 Lincoln Pulp and Paper 
Minor ME0101788 Howland POTW (Municipal) 
Minor ME0102245 Mattawamkeag POTW (Municipal) 
Minor ME0023213 Indec/Babcock Ultrapower West Enfield 
Minor ME0023388 Bangor Hydro in West Enfield 
Minor ME0023078 Beaver Wood Joint Venture (may have closed) 
Minor ME0101311 Indian Island POTW (Municipal) 

DISCHARGES AFFECTING PENOBSCOT INDIAN 
TERRITORY WATERS AND RESOURCES * 

Penobscot River, west branch 
MAJOR ME0000167 Great Northern in Millinocket (formerly Bowater) 
MAJOR ME0000175 Great Northern in East Millinocket (formerly Bowater) 
MAJOR ME0100803 Millinocket POTW (Municipal) 

MEO 100196 East Millinocket POTW (Municipal - now combined with GNP) 

Mattawamkeag River and Tributaries 
Minor ME ? Island Falls Starch Co. (lack current information) 
Minor ME0000205 Patten POTW (Municipal - Fish Stream) 
Minor MEO 100161 Danforth POTW (Municipal - Baskahegan Stream) 
Minor ME ? Sheqnan POTW (Municipal -lack current information) 
Minor ME0023191 Wheelabrator - Sherman Energy 

Small Tributaries to Penobscot River upstream of Indian Island 
Minor ME0001104 MDIFW/ Cobb State Fish Hatchery (Cold Stream) 

Page 1 of3- NPDES Discharges Into Penobscot River Watershed 



. ' 

. ' 

. ' 



' ' ' 

. r 

• r 

.i ~ 

- ! 

Minor 
Minor 
Minor 

ME0022055 Champion International in Costigan (Costigan Creek tributary) 
ME0022730 Haskell Lumber Inc in Lincoln (Combolasse Stream?) 
ME0022551 Currie and Casino oil in Lincoln (Mattanawcook Stream tributary) 

Piscataquis River and Tributaries 
MAJOR ME0102032 Guilford-Sangerville POTW (Municipal) 

Minor 
Minor 
Minor 
Minor 
Minor 
Minor 

ME0001902 Guilford of Maine (now combined with GSSD POTW) 
ME0100501 Dover-Foxcroft POTW (Municipal- to Piscataquis) 
ME0100439 Milo POTW (Municipal- to Piscataquis) 
ME0100099 Brownville POTW (Municipal- to Pleasant River) 
ME0110167 New England Fish Farming 
ME0090 182 Charlestown US AF Station 
ME0022799 River Bend Apartment Associate (to Pleasant River) 
ME0022101 Moosehead Manufacturing (to Piscataquis) 

DISCHARGES AFFECTING PENOBSCOT INDIAN 
TERRITORY RESOURCES 

Penobscot River Downstream of Reservation 
Minor ME0001678 Bangor Hydro in Milford 
Minor ME0021504 Bangor Hydro in Veazie 
Minor ME0001651 Veazie Hydro-Eletric Co. 
MAJOR ME0002020 Fort James/James R. Paper mill 
MAJOR ME0100471 Old Town POTW (Municipal) 
MAJOR ME0100498 Orono POTW (Municipal) 
Minor ME0100706 Veazie POTW (Municipal) 
Minor ME-0021504 Casco Bay Energy Corp (was Bang Hydro) 
MAJOR ME0100072 Brewer POTW (Municipal) 

ME0000086 Eastern Fine Paper, Inc (now discharges to Brewer POTW) 
MAJOR ME0100781 Bangor POTW (Municipal) 
MAJOR ME0000639 Hotrachem (formerly LCP chemicals) 
MAJOR ME0002160 Champion International paper co in Bucksport 
MAJOR ME0100111 Bucksport POTW (Municipal) 
Minor ME0002186 C.H. Sprague and Son in Bucksport 
Minor ME0022829 C.H. Sprague & Son Company 
Minor ME0022322 Cumberland Farms, Inc 
Minor ME0100382 Fort Knox Historic Site 
Minor ME0020273 Getchell Brothers Inc 
Minor ME0023647 Harriman Cove Cogeneration Plant 
Minor ME0022004 Mainway Terminal Corp 
Minor ME0000477 Mobil Bangor Terminal 

Page 2 of 3 - NP DES Discharges Into Penobscot River Watershed 





Minor ME0023230 Penobscot Energy Recovery Co 
Minor ME0002330 Defense Fuel Supply Center 
Minor ME0022225 Webber Oil Co. 
Minor ME0001457 Webber Tanks, Inc 
Minor ME0100749 Winterport POTW (Municipal) 

Tributaries to Penobscot River Downstream of Reservation 
Minor ME0102296 Old Town Drinking Water (Stillwater River) 
Minor ME0001686 Bangor Hydro-Veazie (to Stillwater Rivet;) 
Minor ME0002437 USFW/Craig Brook Hatchery (Alamoosook Lake) 
Minor ME0002267 Coldbrook Energy, Inc (Souadabscook Stream tributary) 
Minor ME0023043 Penobscot Frozen Foods (Passsagassawakeag River estuary) 

*The Penobscot Nation does not distinguish between the mainstem and branches of the 
Penobscot River with regard to its reservation. The State of Maine and industrial users of the 
Penobscot River's west branch disagree with the Nation's understanding. By listing discharges 
within the Penobscot River's branches separately from the "undisputed" reservation, the Nation 
does not waive its claim that its reservation encompasses the branches of the river. 
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SEP-21-99 TUE 10:10 AM 

· ' Office of tho Govemor and Council 

Richard H. Hamilton 
Govgmor 

Arnold E. Neptune 
Lt. Governor 
Paul Bisulca 

Reprr~seratauve 

February 29, 1996 

PENOBSCOT INDIAN NATION 

Mr. John DeVillars. Regional .Administrator 
U.S. EPA 

FAX NO. 207 827 1137 

D,JR-

P. 2 

~· 
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Community Building 
lndlln lallnd 

Old T--., Meine 04488 
120718Z1·7n8 

FAX I2D7J 827-8042 

' l Region I 

-' 

l i 

JFK Federal Building 
Boston. MA 02203 

RE: Water Quality Standards to Protect the Penobscot Indian Reservation 

Dear Mr. DeVillll'l: 

The Penobscot Nation hereby requests that USEP A begin the process to establish Feclerally promulgated water 

q~ standards tbat adequately protect the Penobscot IDdi.an Reservation. 

It is quite dear to us that the Swe of Maine is not williDg. or able, to establish and enforce standards in a manner 
that adequately protects Penobscot ReservatiOD waters and the associated natural resources. Therefore, we are 
forced to call upon the federal governmeDt, in concert with your Trust Responsibility, to step in and establish a set 

of standards that are protective of the Penobscot Indian .Reselvation. 

Of particular concern is the fact that the State of Maine has chosen not to adopt a standard for certain organa
chlorides that are discharged directly into Reservation waters and contribute to the toxic contamination of fish, 
resulting in a health advisory being issued. This contamination prcwents the members of my tribe ftom fully 
utilizing our reserved fishing rights. 

I feel that the rc:sponsibility to insure that our treaty fishing rights are protected, rests ultimately with the U.S. 
Government and USEPA. 

It is my understanding that EPA headquarters in Washington D.C. is also very interested in speeding up the process 
for establishing adequate water quality standards on federally rec:ognized Indian Reservations. Therefore. I feel 
that this request is vecy much in line with EPA's Indian Policy. 

I look fonvard to your response to this important request and to working closely with your office as this matter 
moves forward Thank you very much for your time and your continued support of tribal issues. 

~~-= 
Richar H · v 
Penobscot Nation 

cc: Terrence Wllliams, AIEO 
James Sappier, RIPC (Region I) 
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May 31, 1996 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

REGION I 
JOHN F. KENNEDY FEDERAL BUILDING 

. BOSTON, MASSACHUSETTS 0.2203·0001 

·Honorable Richard Hamilton 

Penobscot Nation 
Community BUilding 

Indian Island 
Old Town, ME 04468- · 

Dear Governor Hamilton: 

wFICJi OF 'RiE 
REGIONAL ADMINISTP.\TOR 

This is in response to your letter of February 29, 1996 requesting that EPA begin the 

process of establishing federally promulgated water qual~ty criteria for certain 

organocblorides which contribu~e to the contamination offish .in th~ Penobscot River 
. 

. 

and result in a health advisory. 

I share your goal of reducing the level oftoxics in fish so that they may be consumed 

safely without the need for a health advisory. I believe the. most promising approach 

to achieving our mutual opjective is through thoughtfully applying the current 

standards, carefully permitting sources, consistently monitoring fish tissue as controls 

are implemented, and adjtisting those controls accordingly as we learn mo~e from fish 

tissue monitoring. ·This strategy will be most successful if we enlist the cooperation 

of all of the stakeholders in the watershe:cl Through this type of an effort, we should 

strive for elimmation of the fish advisozy as soon as possible. 

The organochloride causing a fish advisory in the Penobscot River is dioxin. In 1990, 

Maine amended its water quality statute to require that EPA's national criterion for 

dioxin would apply in Maine if the Maine Board ofEnvironmental Protection failed 

to adopt its own criterion by June 1991. The Board did not adopt an alternative 

dioxin criterion, nor did it selec~ a cancer ~sk level for applying EPA's criterion. In 

1993, Maine amended its water quality statute to prohibit the Board from adopting 

any numeiic water quality criterion for, or setting a cancer risk level from exposure 

to, dioxin prior to January 1994. The Board has not yet adopted its own alternative 

dioxin criterion nor has it selected a risk level for implementing EPA's dioxin 

priterion. 

Recycled/Reeyclable • Printed With Vegerabte Oi/Basfld Jnl<.s on 700% Ftsr:ycJBd Paper {4D'Y. Po•rcomumsr) 
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r EPA interprets the current Maine water quality statute to mean that a state dioxin 

criterion based on EPA's national criterion remains in effect, but there is no risk level 

established by the State for dioxin. In the absence of an explicit risk level 

designation, but in consideration of other provisions of the Maine standards, EPA 

generally implements the state dioxin criterion using a 1 o~ level of risk (one in a 

million risk of an additional cancer). When this risk level is factored in with the other 

elements ofBPA's. dioxin criterion that are in effect in Maine, this yields an in-stream 

dioxin level of 0.0 13ppq. In ~e case of the Lincoln Pulp and Paper draft permit, EPA 

prqposed to establish an eftluent limit for· dioxin based on an ambient concentration 

of dioxin of 0.0078 ppq. This concentration reflects a risk level that takes into 

account that the 59fh. percentile level of fish consumption in the tribe is greater than 

the 50th percentile level of fish consumption in the g~neral population. 

We believe that the current dioxin criterion which applies in Maine is capable of 

being implemented in the individual permitting context to protect the uses, including 

fish consumption, of~e waters affecting the Penobscot Indian Nati:on's reservation. 

Prior to making a final decision on the Lincoln Pulp. and Paper permit, EPA will 

carefully evaluate the impact of permitted dioxin levels on the tribe and respond to 

comments we have received from the tribe, including those regarding fish 

consumption levels, and other parties on this issue. 

EPA expects to receive a final biological opinion on the effects of the proposed 

reissuance of the Lincoln Pulp and Paper NPDES permit on the threatened bald eagle 

from the U.S. Fish and Wildlife Service within the next two months. Once we 

receive the opinion, we plan to issue a final discharge permit within several months. 

The pennit will include provisions designed to address the tribe's fishing rights and 

the fish consumption: advisory problem. We believe that the most efficient and 

effective way to address the tribe's concern ~this time is through the pennit process, 

rather than through a separate federal promulgation of a dioxin criterion. 

Promulgation of a dioxin criterion for waters adjacent to the Penobscot reservation 

would not necessarily ·yield different or more stringent effluent limitations for the 

Linea~ Mill as would an. effluent limit based on EPA's implementation of the current 

Maine criterion, yet promulgation would require a longer and more resource-intensive 

administrat:ive process. Therefore, EPA intends to continue to focus its attention on 

completing the Lincoln permit at this time. 

SEP-21-1999 10:25 95% P.04 
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, As you may be aware, the state of Maine has recently expressed interest ·in examining 

its dioXin criterion. EPA is ready tri work with the tribe and D~P to develop a sound 

long-tenn strategy for dealing with dioxin in the Penobscot. I share your goal of 

reducing the levels oftoxics in fish so that there is no need for·a health advisory. I 

.lo.ok forward to working with. you to achieve this objective as soon as possibl~. 

Sincerely, 

P. 5 

....Jl_.-, ~ 
John P. De Villars 
Regional Administrator 

:r )~ ~ a_~ 

...... ~- '\ -~ f.,._ I ~/\,_ 

~..__~-~~~ 

cc: Edward Sullivan, Maine DEP 

Joseph Torres, Lincoln Pulp and Paper . 

Michael Bartlett, US Fish and Wildlife ·Service 
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Office of the Chief and Council 
Richard H. Hamilton 

Chief 

Ann I. Pardilla 
Sub-Chief 

Donna M. Loring 
Representative 

Via Telefacsimile (617 918-1505) 
and First Class Mail 
Ronald G. Manfredonia, Chief 
Water Quality Branch 
United States Environmental Protection Agency 
Region I 
J.F. Kennedy Federal Building 
Boston, MA. 02203-22 I 1 

Dear Mr. Manfredonia: 

December 9, 1999 

Community Building 
Indian Island, Maine 04468 

(207) 827-7776 

FAX (207) 827-6042 

This is to request that the United States Environmental Protection Agency promulgate water 
quality standards for the Penboscot River within the Penobscot Indian Reservation and adminster related 
Clean Water Act ("CW A") programs within that portion of the river. See, e.g., 40 C.F.R 123.1(h) (EPA 
to nm CWA's NPDES program where state lacks jurisdiction in Indian country); 33 U.S.C. §134l(a)(l) 
(same regarding CW A's section 401 certification). 

The reasons for this request are: (a) the State of Maine does not have federally approved water 
quality standards in place for the Penobscot River within the Penobscot Indian Reservation; (b) even if the 
State of Maine sought federal approval for such water quality standards in the Penobscot Indian 
Reservation, it would not have adequate jurisdiction; (c) the Penobscot Nation has not yet established its 
own standards under federal law; and (d) the United States, not the State of Maine, has a trust obligation 
to protect and preserve the Penobscot Nation, its reservation, and attendant sustenance fishing rights from 
the activities of non-Indians within the reservation. 

The State of Maine has, in the past, failed to enforce its environmental laws with regard to non
Indian activities affecting waters of the Penobscot Nation. See attached correspondence. 

Thank you for your immediate attention to this. 

cc: John Banks, Natural Resources Director 
Mark Chavaree, Esq. 
James Sappier, USEP A, Region I 
Kathy Gorospe, American Indian Environmental Office 
Kevin Gover, Assistant Secretary, Indian Affairs 
Edward Cohen, Deputy Solicitor, Indian Affairs 
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April 22, 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION I 

J.F. KENNEDY FEDERAL BUILDING, BOSTON, MASSACHUSETTS 02203-2211 

1993 

Dean c.· Marriott, Commissioner 
Maine Department of 

Environmental Protection 
state House Station 17 
Augusta ME 04333 

RE: Penobscot Mills Project, L-17166-33-A-N 
Draft Water Quality Certification 
FERC Docket #2458 

Dear Commissioner Marriott: 

We have reviewed the draft Penobscot Mills Water Quality 
certification dated March 31, 1993 in which the State expressly 
waives its authority to certify that the back channel of the West 
Branch of the Penobscot River will meet applicable water quality 
standards. 

Under Maine's water quality standards, the West Branch of the 
Penobscot River "from the outlet of Ferguson and Quakish Lakes to 
its confluence with the East Branch of the Penobscot River, 
including all impoundments," is designated Class c (38 MRSA 
§467 (7) (C) (1) (f)). · It is clear that this segment of. the river 
includes the bypassed reach of the West Branch below Stone Dam 
known as the "back channel." Our position is supported by the 
draf·t water quality certification which states, "the Department 
concludes that the Back Channel must be suitable for all 
designated uses and must meet applicable aquatic life criteria" 
(p.l6). That the back channel is a classified reach of the river 
is also consistent with earlier statements made by the Department 
of Environmental Protection (DEP), in particular, a letter dated 
October 9, 1991 from Stephen Groves, Director, Bureau of Water 
Quality Control, DEP to Jim Carson, Georgia Pacific. 

Water quality standards for Class c waters require that 
discharges "support all species of fish indigenous to the 
receiving waters and maintain the structure and function of the 
resident biological community" (38 MRSA §465{4) {C)). The license 
application states that the "Back Channel has a sparse fish 
population and does not support coldwater species with current 
flow management" {Great Northern Paper Application to the Federal 
Energy Regulatory Commission {"FERC"), E3.1-51). It is EPA's 
opinion that at leakage flows, the back channel does not comply 
with Maine's water quality standards for Class c waters. Maine's 
1992 305(b) report confirms that the back channel does not meet 
the aquatic life standard of its classification {State of Maine 
1992 Water Quality Assessment, Appendix I, p.36). The u.S. Fish 
and Wildlife Service and the Maine Department of Inland Fisheries 
and Wildlife have indicated that with adequate flows, the back 
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channel could provide fisheries habitat for coldwater species. 
Instream flow studies conducted by the applicant show that flows 
between 350 and 500 cubic feet per second will provide habitat 
for juvenile salmon, a target lifestage. Hence, in our opinion,· 
in this case, the State should either apply appropriate · 
conditions to the certification to assure that applicable water 
quality standards are attained, deny certification, orfollow the 
federal procedures, including preparation of a use attainability 
analysis, for designating a subcategory of the present 
classification. 

As you know, over the past few years, EPA has had to take action 
in several cases to ensure that there would be meaningful water 
quality standard evaluations for hydroelectric pFojects that were 
in the process of obtaining license renewals from FERC. These 
hydroelectric projects are issued operating licenses only once 
every 30 to 50 years and we therefore continue to believe that it 
is critical for the State to evaluate whether modifications can 
be made to the projact that would er~.ance or restore water 
quality and habitat. 

We believe that a decision to waive water quality certification 
for the back channel would represent a failure on the part of the 
DEP to ensure that this particular project complies with 
applicable ·State water quality standards. We therefore urge the 
DEP not to waive certification in this case but to either 
condition the certification to meet water quality standards, 
deny certification, or foll.ow.the federal procedures for 
designating a subcategory _of the present cla~sifi~ation._ 

EPA provides the DEP with federal funding for·.~ v_ariety of water 
quality activitie~ under the Clean Water Act based in part on the 
assumption. that the DEP will responsibly fulfill its obligations 
under that Statute. By waiving its Section 401 certification 
authority in this case, we do not believe that the DEP would be 
responsibly fulfilling its obligations under the Clean Water Act. 
We are therefore exploring all the legal and policy options open 
to the Agency should the DEP decide to move forward on this draft 
certification waiver for the back channel. 

In light of the gravity of the matter, we believe_a meeting 
batw·e:en EPA and the State in the near future would be advisable. 
If you have any questions or wish to schedule a meeting, please 
call me at (617) 565-3531, David Turin of my staff at (617) 565-
3543 or Tonia Bandrowicz of the Office of Regional Council at 
(617) 565-3316. 

c,hief 

cc: Attached Service List 
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PENOBSCOT MILLS HYDROELECTRIC PROJECT - FERC Docket No. 2458 
Great Northern Paper, Inc. 

SERVICE LIST 

Dean Shumway, Director 
Division of Project Review 
Office of Hydropower Licensing 
Federal Energy Regulatory 

Commission 
825 North Capital Street, N.E. 
Washington DC 20426 

James Carson, Esq. 
Special Projects Administrator 
Great Northern Paper Company 
Engineering and Research Bldg 

.one Katahdin Ave 
Millinocket ME 04462 

Richard H. Silkman, Director 
Maine State Planning Office 
State House Station 38 
Augusta ME 04333 

Dana Murch 
Hydropower Coordinator 
Dept. Environmental Protection 
State House Station 17 
Augusta ME 04333 

Barry Mower 
Dept. Environmental Protection 
State House Station 17 
Augusta ME 04333 

Mr. Steve Timpano 
ME Dept. of Inland 

Fisheries and Wildlife 
284 State St 
Station 41 
Augusta ME 04333 

James Epstein 
Deputy Regional Solicitor 
us Dept. of Interior 
One Gateway Center, Suite 612 

. Newton Corner MA 02158-2868 

Gordon Russell 
US Fish and Wildlife service 
1033 South Main St 
Old Town ME 04468 

Clem Fay 
Penobscot Nation 
Department of Natural Resources 
6 River Road 
Old Town ME 04468 

Tonia D. Bandrowicz 
Office of Regional Council 
U.S. EPA - Region I (RCW) 
JFK Federal Building 
Boston MA 02203 

Stephen W. Groves, Director 
Bureau of Water Quality Control 
Dept. Environmental Protection 
State House Station 17 
A~gusta ME 04333 
ME DEP 

Tim Glidden 
Office of Policy and Analysis 
State House, No. 13 
Augusta, ME 04333 

Mr~ Tom Harnett 
Office of the Attorney General 
State House Station 6 
Augusta ME 04333 

Randy Hill, 
u.s. EPA - Headquarters 
401 M st. sw, 
Washington DC 20460 
mailcode LE-132W 

Dean A. Beaupain 
4 Hill Street 
Millinocket, ME 04462 
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UNITED STATES ENVIRONMENTAL PROTECnON AGENCY 
REGION 1 

February 4, 2000 

Richard Hamilton, Chief 
Penobscot Indian Nation 
6 River Road 
Indian Island Reservation 
Old To\Yn, ME 04468 

Dear Chief Hamilton: 

1 CONGRESS STREET, SUITE 1100 
BOSTON, MASSACHUSETTS 02114-2023 

r. I. 

This letter is to acknowledge receipt of your letter dated December 9, 1999, addressed to Ronald 
Manfredonia, concerning your request that the U.S. Environmental Protection Agency 
promulgate water quality standards and administer related Clean Water Act programs for the 
Penobscot Nation's reservation. This request raises the question whether, under the Clc:an Water 
Act (CWA) and the Maine Indian Claims Settlement Act (MICSA), EPA may retain authority to 
promulgate federal water quality standards on behalf of Indian tribes-in Indian country in Maine . 

. As you may know, your request implicates. many of the same issues as the application from the 
State of Maine for authorization to administer the National Pollution Discharge Elimination 
.Sy~tem (NPD.ES) permitting program under the CW A in Maine including Indian country within 
the State. ·We·are currently considering these issues with reference to the Maine application. We 
are consulting closely with the Department of Interior and are in the midst of consultation with 
the Maine tribes, including the Penobscot Nation. We will fully consider your request that we 
promulgate water quality standards for your reservation and administer related Clean Water Act 
programs within your reservation. Please contact us ifyou would like EPA to treat your 

. December 9, 1999letter as a comment on the record for Maine's NPDES program application. 
When we have made a determination as to MICSA's effect on EPA's authority to promulgate 
water quality standards in Maine Indian country, we will continue to consult with you, as 
appropriate, to decide a course of action concerning the applicable water quality standards in your 

reservation. 

Sincerely, 

_)t "/.;_ )}1 · mL·Lfd)/ 
Linda Murphy, Director 
Office of Ecosystems. Protection 

cc: John Banks, Natural Resources Director (PIN) 
Kathy Gorospe, American Indian Environmental Office (EPA) 

Toll Free •1·888·372·7341 
lntemet Address (URl.) • nnp:l/www.epe..govlreglol'l1 

Recycled/Recyclablt • Printed wltll V•g•tllble 011 Baaed Inlet on Recycled Paper (Minimum 30'4 Polrlconaumer) 
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United States Department c,f the Interior 

BUREAl: OF INDIAN AFF.~U~.S 
WASHINGTON, D.C. 20:Z4J 

IH Ufi.Y Uft& TQ: 

HS. carol M. B~owner 

Admi11i•txator 

APR -8 1994 

United Stat•• lnvircmnental Pro~acticn Asre:nr:y 
401 M Street, s.w. 
Wash!ngeon, D.c. 20460 

Dear Administrator Browner: 

I ~ wri~ing ~o express my et:ong concezT- reg&~ing ~he possibl~ 

issuance of a National Pollutant. Discba~ge ~limination System 
Permit (NPOES) under the Clean Water Ac.: (33 u.s.c. 5 1342) to 
Lincoln ?ulp and Paper Campany, ~c. (LiDcolnl to discharge into 
the waters of the Penobscot River in Maine. Lincoln is engaged in 
the manufacture of kraft pulp, fine pa~er a.nci tissue. It has 
applied to the Enviromnental Protection A:rency (EPA) for reissuance 
of i~s NPD3S permit to discharge treated ~rocese wastewater, non
con~act. cooling water and storm water runt::Jff into the river. It is 
my understanding that thia permit is unc.er review by Region 1 ::>f 
the EPA, for possible issuance thie spr~lg. 

The Penobscot. Indian Nat.ion (Na"t:ionl ill a fe:ierally recognized 
Indian Tribe, whose reser..ration conai.Bts of islands in the 
Penobscot River. Numerous reservation islands, including the 
Nation• s main community a~ Indian Ialand, :~.re locatecl O.ownstream of 
the Lincoln diaeh&rge point, and are t.hu&: directly impacted by the 
~incoln di•charge. For centuries, tribal. members have relied upon 
the resources ot the Penobscot riverine emrironment for subsisr.ence 
and for religious and ceremoni&l pu~oses. Moat particularly, this 
reliance has depended upon the taking and sating of fish from the 
river, and the gathering o! plant ma~erinl from the islands. 

~ecognition ot the N&cion'B tishing rights was included in 
historical agreements and comrnuniea.t:ionn between the Nation and 
colonial and state governments. Confirmution of the right to take 
fish for individual sustenanee within the boundaries o~ the 
reservation is a specific component of the 1980 Maine Indian Claipte 
Settlement Act. (~ 'I'he Maine Implelllenting Act, 30 M.R.S .1l. 
§6201, ~t seq., as oonfir.med by the Maine Indian Claims Set~lement 
Act, 25 U.S.C. §1721, et seq.,>. Th.e.Na·r:ion thu!l has a protected 
right to the fish in the Penobscot ~ivex· within the boundaries ot 
ita reservation. This right den~ands thai: there ba sufficient fish 
to take and that such fiehba &a.fe to e&l:. united St.ates v. St:.a_~ 

of Wa.ghiDg;gn • Phase II, 506 F. Supp; 1117, 203 (W.O. Wash. 1980), 
aft:• g. ~n ;part an~ ~'d in part, 694 P'.2d 1374 (9th Cir. 1982) I 
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VAQAted. gpinion,,cplacgd gn rphear~ns er~~, 759 F.2d 1353 (9eh 
cir. 1985), sore. depjed. 474 tr.s. 994 (lgasr;· sea e.;., Xitt;l.ty 
R.ecl&matign Diatr:l.et y. Snnnysi4• yalle¥ :t.rj,st1gn ,.t!iltrict, 763 
F.~4 1032, 1033·34 (9th Cir. 1.985) ('l'r•aty reae:vation of fish 
implies reservation of •ufficiant flows to prevent salmon "redds" 
or neets from expoaura to air) 1 un.~e4 ~~·L v .. .Anstoraon, 736 
F.2~ 1358 (9th Cir. 1984) (Court requirea non-Indian• eo maintain 
minimum stream flows neceaaary for survi~il of trib~l fishery.) 

t>iacharga from the Lincoln Plant includes ~, 3, 7, 8 
tetrachlorodi.benzo-p-clioxin (dioxin) . 'l'he Penobscot River is 
listed on Maine 1 s Cl~ Water Ac:t Section 304 (1) liae of water 
bodies net attaining •tate water quality :a-:andarda due to the point 
sour¢e diaoharge from Lincoln, and the presence of dioxin in that 
discharge. Low doaes of clioxin are know to produce toxic effects, 
including cancer incic!ancea and de-leterious reproductive 
con&equanc::ea, in laboratory animals. 'I'he State of Maine has 
already declared a fish consumption advisory !or the stretch of the 
Penobacct River l::lo_low the Lincoln discha:ge point. Thia advisory 
warns potential fish consumers that no more than two (eight ounce) 
meals of fish ahould be eaten aach month, and that pregnant women 
and nursing mothers should avoia aating ~ fish taken from chis 
stretch of the river. Since the stretch of the river subject to 
the fish consumption advisory c:orreapon~s to the Nation'lil prime 
tiahing area, iea fishing rights are c1etr:lmentally impacted by the 
Lincoln discharge. 

•. 
As you know, any feaar&l government actio::t, including action by the 
:SPA, .is eubjec::e to the trniteci States' fiduciary re•ponaihilieies 
toward Indian Tribes. N§nce v. Eqviromnental Protection Agency, 
645 l'.2d 701, ?11 (9th Cir. l9Bl), .;u:t. 4tnis4, '54 U.S. 1081 
(19Sl.) . The federal government haa cb.a.rgecS itaelt with moral 
obligations of the higheat re1pon1ibilit3' and trust such that, in 
dealing with Indian Tribes, it ia jud~red by the most exacting 
fic!u~iary standards. Seminole Nation YL United States. 316 U.S. 
286, .297 {1942) • Fec1era.l actions which r•=:duce thfl quantity of fi!lh 
pre8ent in reservation waters, either by adverse impacts to water 
qua.lity or fish habitat, have been cot1sidered a breach of the 
federal government's trust responsil:1iliey towards Indians. 
Ngrthwest Indian Cemgte&Y Protective Association v. Peterson, S~S 
F. Supp. 586, 605 {N.D. cali!. 1983) 1 764 P.2d Sel (9th Cir. 1985). 
Federal agencies must enaure that environmental degradation, such 
ae exists on the Penobscot. River, not be allowec! r.o impair t:he 
Nation Is fishing rights. s..e.:, united StS!.t:e,a vI waahingt:gn • 'Ebnse 
II, 506 F. Supp. at 204. 
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Tha Ninth Circuit in Nance required that BPA fulfill its trust 

responsibility both procedurally and suhscantively. Thus, while 

offering a tribe tha opportunity eo cam~nt on a proposed action 

may fulfill the procedural responsibility, only by substantively 

addressing those comment• can EPA completely fulfill ita fiduciary 

duties. Here, the Nation bas commented e:ctenaively 0:1 the proposed 

NPDBS pemit, voicing aaz:-icue concerns with th2 diseharga and 

resulting impacts to the health of tribal me~~ers and to tish. To 

discharge its crust responsibility, B~A ~·address those 

coneerns. 

In its comments, the Nation has emphasized numerous poincs, of 

which I will reiterate only & few. first, the Nation urges EPA to 

mandate establishment of a chlorine-free ~recess at the Lincoln 

plant to :t>e phased in over a se'Ven year p•e~iod. Second, tha N~tion 

demands that tha riak level for dioxin prcvide adequate protection 

to members of the Natian, caneidering in p&rtieular ehe higher 

rates for fish eonaUZI'ption applicable to tribal member&~ who 

traclitiona.lly have dei:icled on fi8h ~or sustenance. Further, iPA' s 

proposed detection l c doaa no!; guaruntee compliance with ~hca 

proposed instream standard, which will. 11llow a higher level·· of 

dioxin in the water than would be per.mitced in the draft pcar.mit. 

Your Pollu~ion Prevention Policy encour.a.ges the utilization of 

EPA's permit.ting programs to achieve pollution prevention and 

source reduction. <.S.U June 15, :t9.93, Memorandum from the 

Administrator, EPA, p. •> Oeepite this iniciati'Va, however, the 

dra.ft permit propose• to increasl! et1!l.uent. liznita through an 

increase in production of bleached kraft pulp. Authorization of 

increased effluent limits would app~ar tc, contradict your policr· 

Further, I am concerned that the production increase will result n 

higher levels of dioxin in the river. 1fith further detrimental 

impacts on tribal health and natural ref!OUrces. 

Finally, I wi11h to point out that · P~:esident: Clinton's recant 

Executive Order regarding environmental ~IU&tice !lhoula be applied 

to thilil pe:rmit process. As you know, one purpose of the Order and 

of · tha federal gcvgrnment' s increased emphasis on environment:al 

justice is to ensure that minorities in c,ur society live in healthy 

communities. Aa you have note~, minority communities have borne a 

disproportionate burden of modern induat.:·ial life. Far too often, 

this burden has tallen upon Native Americans. Due to the ialand 

location of its reservation, the Penobscot Indian Nation is subj.ect 

to a disproport:ionate burden of the risx:s and the harms occasioned 

by ind1.latrial pl&nta, such !I! Lincoln. :r feel very strongly that 

our Native American cort'.munities should t:~o longer be&r this burden. 
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Thus, I urge !PA t.o give the concerns of the Nat ian special 
at.tention as your agency processes thia per.mit, and to X"aepond to 
tno•a concerns in keeping with the federal truet respcnaibility to 
t:his tribe. · 

Thank you for you: attention. 

AdA B. Deer 
Aaeietant Secretary·~ndian Affairs 

c:c:: John P. t'leVillara 
Joseph Torras 
The Honorable Jerry Pardilla 
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Response to Comments - NPDES :ME0002003 

Lincoln Pulp and Paper Company, Inc.· 

., Lincoln~ Maine · 

Background:· From August 23, 1993 . to October 21, 1993, the United States Environmental 
Protection Agency (EPA) and th~ Maine Department ofEnvironmental Protection (DEP) solicited 

· Public Comments on a draft NPDES permit; developed pursuant to a reapplication from Lincoln Pulp 
and Paper (ME0002003) for renewal of its permit to discharge wastewater to the Penob$Cot RiVer. 
After a review of the co~ents received, EPA has made a final decision to reissue the permit 
authorizing the discharge. The following response to comments describes the changes that have been 
made to the permit from the draft and the reasons for these changes and briefly descn"bes and· 
responds to the comments on the draft pennit. A copy of the final permit may be obtained by writing 
or calling the Municipal Assistance Unit of the Office of Ecosystem. Protection, JFK Federal. , 
Building; 'Bosfo~ MA 02203; Telephone: (617) 565-3610. 

Comment Period: 

Comments Received: 

Prepared by: 

August 23, 1993 through October 21, 1993 

Natural Resources Council ofMaine October 17, 1993 

Environmental Defense Fund 

·Penobscot Indian Nation 

Lincoln Pulp and Paper 

Trout Unlimited 

U.S. Department of Interior 

EPA- New England 
Boston, Massachusetts 
I anuary 22, 1997 

. October 18, 1993 

October 20, 1993 

October 20, 1993 

October 21, 1993 

October 20, 1993 



~To C,.,.,. 

Summary of Major Issues Raised 

During the public comment period EPA received many detailed comments on the draft permit. A 

compl~e discussion of each comment· and change from the draft to the final permit follows in the 

next section. This summary reviews the major issues reflected in the comments concerning dioxin 

discharges and descn"bes the changes from the 4raft permit made in response to those comp1ents . 

. A major theme in Lincoln Pulp and Paper's (l.PP) comments is that the company did not want to 

. be treated diif'eren~y than other: kraft pulp ·mills, potentially putting them at a competitive 
. disadvantage. . . .. 

. . 
. ..~.. . 

The Penobscot Indian Nation's (PIN) comm~nts seek as stringent dioxin limits as possible and 

continUing efforts to reduce dioxin to· allow.tbeir.members to oonsume fish from the River without 

fear, consistent with the Nation's. fishing riSJt~. Specifically, the Nation is not committed to any 

particular dioxin reduction method but ~ev~ chlorine dioxide substitution alone will not be 

sufficient and that some additional procesS ~~ge is required. The Nation stated that EPA bas a 

trust obligation to protect tnoal resourc~ tncluding PIN statutorily protected fishing rights. 

Environniental interest group comments cited the need for EPA to set water qualitY based limits 
for dioxin (TCDD) and furan (TCDF) which: 1) are protective of public health, aquatic life and 

wildlife from both adverse cancer and non-cancer impacts; 2) use a method detection limit that 
assures compliance; and 3) ensures the discharge complies with state narrative water quality 
standards. 

The EPA alsO consulted with th: U.S. Fish and Wlldlife Service (FWS) under the Endangered 
Specjes Act (ESA) to assess the impact oft!,~ proposed dioxin discharges on bald eagles in the 

vicinity of the mill. FWS provided EPA with a biological opinion finding that the permitted dioxin 

discharges would not jeopardize the species, but would likely result in the "incidental take" of 

individuals of the species. Pursuant to the ESA, FWS authorized the take that would result from 

the proposed level of dioxin discharge, subject to certain conditions in the opinion. 

EPA in the final permit is responding to these comments by setting in the permit the most 
stringent compliance method available to the Agency, given current approved analytical 
technology for dioxin, to assure that dioxin levels in the river meet applicable water quality 
requirements. This permit contains the most stringent terms for dioxin ever imposed in New 

England. The pennit will require that dioxin remain at undetectable levels (defined as less than or 

equal to 10 parts per quadrillion (ppq)) measured at the bleach plant wastewater stream, prior to 

dilution by other plant flows or any removal by the mill's biological treatment plant. In addition, 
the permit contains a minimum total suspended solids (TSS) removal requirement of 80% for the 

treatment plant. Dioxin has an affinity for solids, therefore, the TSS removal level will help · 

ensure efficient dioxin removal by the wastewater treatment plant. The permit will require LPP to 

maintain the level ofTSS removal beyond what would be required to assure that TSS levels in the . 

discharge meet EPA or Maine DEP technology requirements for TSS. EPA estimates that the 

.. 
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combination of these permit conditions ~ assure an in stream dioxin level at least six times 
lower than could be assured by the draft permit's requirement to monitor non-detect at the 
wastewater treatment plant discharge point to the river. In addition, in a separate letter LPP has 
committed to work with both the Governors office and the Penobscot Nation on dioxin 
m.ini.fuization and elimination as a-long term cooperative effort. · 

EP Kbelieves that the final permit and relate~ initiatives by the Agency and DEP respond tQ many 
of the concerns of the commenters. EPA is obligated to ensure that any permitted discharge 
protect water quality; regardless ofthe potential competitive disadvantage to the permittee. But 
as a policy matter, EPA and D~ recognize that dioxin is a statewide issue and plan to require in 
the future that all Maine kraft _pulp mills achieve undeteCtable levels of dioxin in the bleach plant 
wastewater . This strategy responds to the fish consumption advisories for dioxin in some Maine 
rivers, which persist even where mills now monitor non-detect at the discharge point to the river. 
Moreover, given the uncertainty inherent in the Agency's methodology for assessing risk from 
dioxin to health and the environment, it is reasonable to implement as aggressive a compliance 
method for dioxin as technically feasible to address any margin of error where possible. Non
detect at the bleach plant has also been. proposed as the minimum level for dioxin control in the 
revised eftluent guideline proposed by EPA for the Pulp and Paper Industry (Cluster Rule). EPA 
expects to promulgate the national Cluster Rule requirements soon. Therefore, LPP will not long 
be subject to a limitation different than _its competitors. 

In addition, this compliance method is stringent enough to ensure that Lincoln's discharge will 
meet any of the in stream water quality levels considered during the draft pennit comment period. 
EPA estimates that enforcing non-detect at the bleach plant will result in an in stream level of 
0.0049 ppq, which is below any ofthe instream dioxin levels EPA proposed to use as applicable 
water quality _criteria for this permit. The final permit responds to the comments of the 
Penobscots and environmental interest groups by establishing the most stringent compliance 
method available using approved detection methods. The permit will also implement the 
extensive monitoring program required under the FWS's biological. opinion, which should produce 
valuable information for the Penobscot River on impacts and trends in dioxin for future decision 
making. Finally, EPA has committed to work with DEP, the Governor's Office, LPP, Penobscots, 
and enyironmental interest groups on long term dioxin minimization and elimination. These 
measures are consistent with EPA's trust obligation to the Penobscot Nation. 



.. ~. Changes to the Final Pe~mit 

1. Outfall 001/IWS 100 Dioxin' Limits 

1993 Draft Pennit <3yrs' 
3-S yrs, 

1 mglday & 20 ppq daily max at WWTP 

. ·.: .. :. : .·. 
109 uglday & Report ppq daily max at WWTP 

1996 Fmal Penriit · ·During FlfSt Year 
After FII'St Year 

109 uglday & ~0 ·ppq daily max at WWTP_ 
109 uglday & 10 ppq daily max at WWTP 

. · 10 ppq daily max at Bleach Plant 

Basis: Improvements already made by the company have reSulted in reduced fonnation of dioxin 
to < 10 ppq in the WWTP eftluent, therefore, it is now possible to require compliance with 10 

. ppq at the WWTP immediately. By one year after permit issuance, as more fully descnoed in the 
preceding section, EPA is setting the most stringent compliance method available to the Agency, 
given eurrent approved arialytical technology for ~oxin, to assure that dioxin levels in the river 
meet ~er quality requirements. EPA estimates that these pennit conditions assure an in stream 
dioxin level at least six times lower than could be assured by the draft permit's requirement to 
monitor non-detect at the wastewater treatment plant discharge point to the river. EPA is 
requiring internal waste stream dioxin monitoring because dioxin at the point of discharge is so 
diluted that it makes monitoring to assure compliance with water quality standards impracticable. 
40 CFR § 1~2.45(h). . 

2. Outfall 001/IWS 100 -Furan Limits 

199.3 Draft Pennit < 3 yrs 
"3-S yrs 

200 ppq daily max at WWTP 
200 ppq daily max at WWTP 

1996 Final Pennit During first year 
·After first year 

100 ppq daily max at WWfP 
100 ppq daily max at Bleach Plant 

Basis: The draft permit end of pipe limit on furan of200 ppq was established by the Maine DEP 
as a BPJ technology requirement for all bleached kraft mills. The DEP has subsequently revised 
its BPJ detennination to require 100 ppq at the WWTP upon issuance with the additional 
determination that a limit of 100 ppq be applied at the bleach plant effective at the time that the 10 
ppq dioxin bleach plant limit goes into effect. DEP has included this furan limit in its certification 
for this permit. 

3. Outfall 001- BOD and TSS Cu"ent Tier 

' l 
I 
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1993 Draft Permit 
1996 Fmal Permit 

BOD 6,322/8,309 #/d Annual 
BOD 4,231/8,500 #/d Summer 
BOD 5, 760/9,987 #/d Wmter 

TSS 14.,180/17,735 #/d Annual 
TSS 10,980/18,000 #/d Summer 
TSS 12,920/20,45.0 Wmter 

. . 

Basis: The Maine DEP has sirice .changed the method for establishing the technology linuts for 

~~coin. In a letter of September 9, 1996 to EPA, the ME DEP verified its intent to issue license 

limits for BOD and TSS consistent with the final permit limits for all three perinit production tiers. 

DEP has certified these limits to EPA . . . 

4. Outfall 001 - Percent TSSRemoval Through t1u WWTP 

1993 Draft Permit 
1996 Final Permit 

No Requirement 
~ 80% 

·Basis: The permit will require that dioxin remain at undetectable levels (defined as less than 10 

parts per quadrillion (ppq)) measured at the bleach plant, prior to dilution by other plant flows or 

any removal by the mill's biological treatment plant: In addition, Lincoln has agreed to include in 
the penilit a minimum total suspended solids (TSS) removal requirement of 80% for the treatment 

plant. Dioxin has an affinity for solids, therefore, the TSS removal level will help ensure.efficient · 

dioxin removal by the wastewater treatment plant. The permit will require LPP to maintain the 

level ofTSS removal beyond what would be required to assure that TSS levels in the discharge 

meet EPA or Maine DEP technology requirements for TSS in order to assure that the waste 

water treatment plant is achieving at least the 30% dioxin removal level EPA assumed in 
determining that this permit will protect water quality. The permit does provide that Lincoln may 

mbmit a demonstration that this limit is not achievable due to pollution prevention measures that 

m3ke it impossible to achieve an 80% removal level because oflow influent TSS levels. 

5. Outfall 001 - Temperature/Thernuzl Loat.! Limits 

1993 Draft Permit 
1996 Fmal Permit 

95 °F /100 °F 
No Limit /110 °F 
Thermal Load Limit 5.1 X to' B.TU/day max daily 

Basis: The ME DEP has subsequently determined that the BAT temperature limit for Lincoln 

should be 110 oF and that a thermal load limit of 5.1 X 1 o' is applicable to the discharge under 

the provisions.ofthe state's most recent temperature rules.· EPA agrees that this represents BAT 

for temperature. In a letter of September 27, 1996 to EPA, the ME DEP verified its intent to 

issue license limits for Temperature and Thermal Load consistent with the final permit limits of 

110 oF and 5.1 X 109 BTU/day maximum daily. This limit is also consistent with Maine's 

temperature water quality standard. 



6. Outfall 001 - WET Limits 
.. 

1993 Draft Permit .. · LCSO ... ~ SO% Eftluent daily max 
1996 Fmal Permit LCSO ~ SO % Eftluent daily max 

C-NOEL ·. ···~.. Report % Eftluent daily max 

2/Year 
1/Year 
1/Year 

·· · Basis: The ME'DEP has detennined under Chapter 530 that the WET limit should be to Report 
A-NOEL 1/year and C-NOEL 1/year. In a letter of September 27, 1996 to EPA, the ME DEP 
verified its intent to issue license monitoring requirements of 1/year for A-NOEL and C-NOEL 
for Qutf3ll. 001. EPA agrees that. it is reasonable to eliminate the second acute WET. test and 
replace it with a chronic test because of the much greater sensitivity of the chronic WET test. 
Therefore, EPA has added annual chronic monitoring and reduced the acute testing frequency to 
once per year. The acute LC50 limit of~ SO% Eftluent was maintained. 

7. Outfall 002- BOD & TSS Limits . 

1993 Draft Permit 
1996 Fmal Permit 

30 mgll BOD & 40 mgll TSS daily max 
40 mgll BOD & SO mgll TSS daily max 

Basis: The Maine DEP has subsequently (Best Professional Judgement) determined that the limits 
for this discharge should be 40 and 50 mg/1 as established in the a December 9, 1995 Draft 
License transmitted to Lincoln Pulp and Paper Company. · 

· B. BMP/Dioxin· Milaimization 

1993 Draft Permit Best :Management Practices Program identifying specific short tenn 
· . projects to minimize dioxin fonnation and improved TSS removal. 

· 1996 Final Permit Dioxin Minimization Program to continue the company's initiatives toward 
minimizing dioxin, furan and AOX fonnation and reduction throuSit · 
wastewater treatment. 

Basis: The 1993 short term, specific B:MP requirements have been accomplished by the company. 
EPA has substituted a Dioxin Minimization Program requirement which eliminates the obsolete 
language while maintaining a general requirement that the company continue its efforts to reduce 
dioxin, ~ and AO~ formation in the pulping and bleaching process and report on its activities 
to EPA and the DEP on an annual basis. · 

9. Biological Monitoring 

1993 Draft Permit Twice per year ambient fish dioxin monitoring following the Maine DEP 
Fish Dioxin Monitoring Program 

. ' 

' ' 

' . 
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1996 Fmal Permit 
.. 

,. .. . . ... 
. Fwe year ambient fish and eagle egg dioxin monitoring study developed by · 
the US FWS integrated with the Maine DEP Fish Dioxin Monitoring 

. .... . . .. · 
Program ·' .. : . .. . .. . 

.. "1.! ' . ..; . ·' . . . . . . . . . 
·:- · Basis:.: The fish and eagle egg. dio?Cin monitoring program· of the final pemut is required to fulfill 

· the monitoring require~ent of AUgust 25, 1996 US Fish and Wildlife Service BiologiCal Opinion, 
~· pursuant to section 7(b)(4)(iv) and 9 of the Endangered Species Act. · · · 

10. Reopener 

1993 Draft Permit 
1996 Fmal Permit 

Permit Can be reopened based on fish tissue monitoring results. 
Permit can be reopened for causes specified in federal regulations including 
new i.Oronnation. The permit can also be reopened to modify it to include· 
any more strfugent limitations designed to control dioxin which may 
become effective (i.e. the Cluster Rule) during the life of the permit . 

. Basis: The narrow reopener tied to continuing fish advisories has been replaced by a broader 
reopener which better tracks the regulations and provides for reopening based on new information 
including monitoring such as the fish tissue data (regardless offish advisory status). 40 CFR § 
122.62(a)(2). EPA has secured the permittees consent to allow EPA to reopen the permitifmore. 

·.~: stringent national technology guidelines designed to control dioxin (Cluster Rule) become. 
effective. 

11. Internal Waste Stream 100-% Chlorine Dioxide Substitution 

1993 Draft Permit 
1996 Final Permit 

N/A 
Permittee to maintain daily records of percent Chlorine Dioxide . 
Substitution. 

Basis: Lincoln has agreed to maintain records of actual levels of chlorine dioxide substitution in 
its ongoing bleaching process and make them available to EPA and DEP upon request. Thus, a 
condition to monitor percent chlorine dioxide substitution has been added to the final permit in 
order to provide information on the status of the company's efforts to phase out use of elemental 
chlorine and as a measure of the progress toward reducing dioxin formation in the company's 
process. ~ 40 CFR § 122.44(i)(I)(ili). -

12. Outfall 001 - Color 

1993 Draft Permit 225lbs/ton ofW1bleached kraft pulp production as a quarterly average limit 
beginning December· I, 1996 · 

1996.Final Permit 293,300 lbs/day quarterly average effective July 1, 1998 with alternative of 
225/ton of unbleached kraft pulp. 
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BaSis: The. state ~lor. iaw-illows for alt~ve complianee with ei~er a technology limit of~S 
lbs of color per ton of unbleached kraft production, or a receiving water quality based limit of20 

color uniU. .. The final permit 'Yas changed to allow the permittee to meet either alternative and the 

water ~ty. based limit beiitg substituted on 'the limits page is consistent with other kraft mill 

permits ind the state draft license.= The effective date for the color limit was changed to reflect a 

subsequent change in the-Maine calor law. 

13. Outfall 001 - AOX 

1993- Draft Permit . Monitor monthly average mass AOX /mass pulp productic;>n discharged ~d 

average AOX concentration in the discharge. 

1996 Fmal Permit Monitor monthly average mass AOX/mass pulp production discharged. 

- T 

' ' 

--

Basis: An estimate of current pulp production can be deduced with knowledge of both the · , 

current mass AOX /production and AOX concentration in the discharge as was the reporting 

requirement in the 1993 draft- pennit. The company believes that such knowledge could place the 

company at a competitive disadvantage. EPA has therefore removed the requirement for 

reporting of eftluent AOX in the final permit. The mass reporting units requirement has been 

changed from kg AOX I ton of pulp production to kg AOX I kkg of pulp production to be 

consistent with more recent standards for reporting and evaluating of AOX. EPA is using mass 

per Unit of production to monitor AOX rather than the effluent concentration because this is 

consistent with the proposed Cluster Rule for pulp and· paper facilities. 

14. Outfall 001- Total Lead 

1993 Draft Permit - No Limit 
1996 Final Permit .6.0 lbs/day monthly average & Report mg/1 _ 

Basis: EPA has determined, based on ME DEP's recent eftluent sampling results, that a 

reasonable potential exists for total lead to exceed lead water quality criteria. EPA has thus added 

a water quality based lead limit of 6.0 lbs/day monthly average in the final permit. 

15. Outfa/1 001- Zinc, Copper & Pentachlorophenol 

1993 Draft Permit 
1996 Final Permit 

Monitor total zinc, total copper and pentachlorophenol 
No monitoring of total zinc, total copper and pentachlorophenol 

Basis: Based on current information, EPA .and tJte Maine DEP do not believe that reasonable 

potential exists for exceedence of the water quality standards for zinc and copper due to the 

~incoln discharge. ·Pentachlorophenol is no longer used by the company and has not been 

' ' 
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subsequently d=cted in its etlluent. EPA has therefore deleted the proposed monitoring 
requirements Cor zinc; copper and pentachlorophenol in the final permit. 

.. r. .. 

·-; 16. Changing Production TJen • 

~ 1993 Draft Permit 0 Permittee must receive written authorization from EPA in advance in order 
to qualify for higher BOD and TSS limits .. 

1996 Final Permit ' · ~ermittee notifies EPA and DEP when sustainable higher production has 
• • : 

0
• :i 

0 

Oo been achieved and qualifies for Tier I or II BOD and TSS limits as long as 
average production level requirements are met. 

Basis: This provision deals with authorization of alternate BOD and TSS limits and does not 
regulate production rates. The revised language authorizes Lincoln to implement new BOD and 
TSS limits with a notice to EPA and DEP without awaiting EPA authorization. This mechanism 

is consistent with how production tiered limits are usually established. The reopener provisions 
are available if new monitoring data indicates that any actual production increase creates water 

quality problems. 

11. Outfall 002- WET Monitoring 

0 

1993 Draft Pennit 
1996 Final Permit 

Report LC-50 
Report A-NOEL 
Report C-NOEL 

2/Year 
1/Year. 

· 1/Year 

Basis: The final pennit monitoring requirement was changed to be more consistent with DEP 
license requirements (December 9, 1995 DEP draft license for Lincoln Outfall 002) that :QEP 
included in its certification to EPA and to tak~ advantage of more sensitive chronic toxicity 

testing. 

18. Outfall 002- ComplUznce Schedule 

1993 Draft Pennit 
1996 :rma1 Permit 

Submit plan to channel flow back to treatment plant. 
Flow left undisturbed. 

Basis: The 1993 pennit conditions were based upon Maine DEP concerns about the potential for 

contaminate releases from this flow. However, the DEP now believes that the area has stabilized 
and that construction of a structure to channel the flow would mobilize contaminants and result in 

a greater environmental impact than would the impact of leaving the area undisturbed. EP ~ 
agrees with this judgment. Thus EPA has deleted the prior draft permit requirement in the final 

permit and has maintained monitoring requirements for various pollutants to confirm that . 

contaminants are n9t present as a first step in determining how best to protect the waters in this 

area. 



Other Coinments 

Comment: The permit should include a reasonable compliance date for dioxin compliance. 

Response: The permit requires immediate compliance with a BAT -based dioxin limit of 10 ppq at 
the wastewater treatment plant eftluent and compliance with a water quality-based limit of 10 ppq 
at the bleach plant by one year of permit issuance, consistent with the requirement of CW A § 
304(1)(1)(0) that controls on toxic pollutants achieve water quality standards as soon as possible, 
but not later than 3 years from the date of permit issuance. EPA has determined that these limits 
are feasibl~ prior to the maximum 3 year period provided under section 304(1)(1)(D). 

- . 
Comment: The appropriate criterion to be applied in the Lincoln permit is the DEP's 30 ppq 
technology-based limit. · 

Response: Thirty (30) ppq was an interim technology-based limit which reflected EPA's view of 
BAT at the time of previous draft permit preparation. All kraft mills in New England currently 
achieve levels of 10 ppq at their treatment plant discharge, therefore, EPA believes BAT for 
dioxin is at least 10 ppq after treatment. The final permit establishes an interim technology based 
limit of 10 ppq at the wastewater treatment plant eftluent and a water quality based limit of 10 . 
ppq at the bleach plant which must be met by one year of the permit effective date. 

Comment: There is no basis for the imposition .of dioxin limits pursuant to Section 304(1) of the 
Clean Water Act. All permit limitations and conditions relating to 2,3,7,8-TCDD, 2,3,7,8-TCDF 
and AOX should be deleted. 

Response: Maine has posted advisori~ against consuming fish from this stretch of the Penobscot 
due to dioXin contamination. J?EP then listed this stretch of the river under section 304(1), based 
on a tiilding that dioxin contamination caused the. river to violate WQS. EPA approved that 
finding, and the river still violates WQS today. This permit represents the individual control 
strategy pursuant to section 304(1)(1)(0) designed to address the dioxin containination in the this 
stretch ofthe river and to achieve WQS. EPA is limiting fiiran and requiring monitoring on AOX 
discharges based on the state's certification to EPA for this permit. 

. Comment: A national reassessment (of dioxin standards) is now ongoing and EPA could refrain 
from applying any dioxin limitations pending its outcome as application of the outdated dioxin 
criteria does not conform to Section 304(a)(1) of the Clean Water-Act. 

Response: ·EPA is continuing to process permits involving dioxin discharges in spite of the 
ongoing reassessment. Thus far, -the reassessment has not resulted in any modification of the 
water quality criterion for dioxin. As a legal matter, there is no basis for EPA to decline to 
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impose water quality based limits on dioxin pending the reassessment. As a policy matter, EPA 
wants to issue. this permit to start improving water quality in: the river as soon as possible. 

. ~ . . .. . . . 

. . . . . . 

Comment: Anti-backsliding requirements. should not prohibit an adjustment of permit limitations 
based. on a dio?cin reassessment or development_ o_f a site-specific ~tC?ria: 

Response: Ir"Maine subsequently adopts diffe~ent dioxin criteri' then the p~t wotild b~ 
subject to the provisions for modification under the New Regulations paragraph of 40 CFR 

~·. § 122.62 (a)(3). EPA has included reopener language that provides an opportunity to make a 
··: showing that any adjustment of the permit is. consistent with anti-backsliding criteria. 

Comment: EPA should not establish a criterion below the previously proposect 0.013 ppq v~ue 
for dioxin in the October 1993 draft, the same value being applied routinely by EPA to all other 
kraft mills on Maine rivers as protective of all Maine residents, including high consuming anglers. 

ReSJ)onse: The rationale for proposing the 0.0078 ppq criterion level is stated in the Fact Sheet. 
As stated .in the dioxin summary above, EPA, recognizing the uncertainty in assessing the risk 
from dioXin, b8s adopted the most stringent compliance method available which is 10 ppq at the 
bleach plant effluent. Assuming that the mill's discharge is the only source of dioxin in this stretch 
of the river, a limit of 10 ppq at the bleach plant is projected to achieve 0.0049 ppq for dioxin 
instream, a.ssUming that the WWTP operating at 80% TSS removal efficiency will remove at least 
30% of the dioxin in the discharge. If one makes conservative assumptions about background 

- levels of dioxin in the river, the permit assures instream levels of0.0078 ppq. EPA has concluded 
that achieving 0.0049-0.0078 ppq instream protects all users of the river to a reasonable level of 
risk In addition, the FWS biological opinion authorizing an incidental take ofbald eagles by this 
dioxin discharge, assessed the impact of dioxin at a 0.0078 ppq instream concentration. A higher 
instream concentration would be beyond the scope of the opinion and require a reevaluation under 
the J;ndangered Species Act. 

Comment:· There is no basis for applying a limit on 2,3, 7,8-TCDF. The Gold Book does ·not 
include a criterion for TCDF nor is the State ofMaine currently limiting TCDF. All reference to 
TCDF should be deleted from the proposed permit. 

Response: At the time on the draft permit, Maine required a 200 ppq end of pipe limit on TCDF 
as a State certification requirement. The state has since lowered that requirement to 1 00 ppq at 

. end of pipe immediately and 100 ppq at the bleach plant beginning one year following the permit 
effective date. The final permit has been changed to reflect the furan limits which the state has 
included in its certification to EPA for this permit .. · 

Comment: EPA Method 1613, or any other method for measurement of dioxin may be 
inadequat~ to measur~ .the proposed permit levels. The lack of precision in trus test method, or 
any other method, may result in false positiyes ~d permit violations. 

Response: EPA Method 1613 has withstood thorough peer review and the method stands as the 



ageney's acceptable method for low level dioxin detection in water. EPA is using the 10 ppq 

minimum level is the enforcement threshold because it is the lowest reliable detection limit EPA 

has approv~ .fo~ enforcing dioxin ~ts hi NPDES permits. 
. . 

Comment: EPA should revise Part' LA 1 to drop the interim mass dioxin limit of 1.0 mglday 

which was based on the 20 ppq technology limit. 
. . . . . . ·• 

Re$,ponse~··Both interim mass and· concentration dioxin limits of the draft permit have been· 

deleted. The draft permit limit of 109 rig/day ·at the WWTP is now in effect throughout the life of 

the permit consistent With the conditions of the AuguSt 25, 1996 biological opinion by the U.S. 

FISh and Wildlife Service (FWS). 

Comment: Nothing will be associated with Lincoln's discharge that will impact water quality 

sufficiently to affect any species t?fbird, including bald eagles. All references to an instream 
• concentration of0.0096 ppq of dioxin to protect the eagle or wildlife should be deleted from the 

Fact Sheet. 

Remonse: The Fact Sheet is a final document and is not subject to change. Refer to the final 

biological opinion dated August 26,.1996 by the FWS for a discussion ofinstream bald eagle 

based dioxin criteria. FWS has concluded that eagles are affected by dioxin levels well below 
0.0096 ppq. . 

Comment: EPA has not proposed permit limitations sufficient to protect aquatic life or wildlife. 

Proposed limitations are based on dioxin levels deemed appropriate to protect human .health and 

are not resp~nsive to the diff'~ential needs of aquatic life and wildlife. 

Response: Refer to the openirig statement for a discussion of final permit requirements relating to 

this comment. Although the FWS biolo~cal opinion if focused on eagles, the opinion does 

impose monitoring requirements designed to monitor Wildlife impacts generally. In addition, this 

permit will protect instream water quality to 0.0049-0.0078 ppq of dioxin. 

Comment: EPA has no authority to impose BOD or TSS limits based on the Maine's past 

demonstrated performance (PDP) technology determination. 

Response: EPA permit limits must satisfy state certification requirements. At the time of the 

di:aft permit, the Maine DEP had notified EPA of its intent to certify its BPT determined limits as 

a State Certification requirement. Thus, the draft permit contained those limits. Since the time of 

the draft permit, the DEP has updated its BPT determination (including seasonal limits) and the 

final permit TSS and BOD limits reflect that determination for Lincoln that the state has certified 

to EPA 

Comment: Temperature limits are not justified under Federal or Maine Law and factually 

unwarranted. The proposed E~A limits fail to provide a reasonable opportunity for dilution, 

diffusion and mixture, as required by state law. 

. l 
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ReSponse: EPA'permits must reflect, as a minimum, limits required .. by a state as part of its state 

certification. .The temperature limit of 100. • F has been repJaced by a 110 • ~ limit based upon the 

state's certification, which reflects ME DEP's latest Best Professional Judgement technology · 

determination for Out:tal1 001 .. The final permit also now includes a thermal load limit of 5.1 X 
1~t::STU/day as calculated by. the Maine DEP in accord with Maine's river temperature ef.Fect 

limi!;of0.5° F.· Lincoln may choose to comply with either of these limits. 
·.: .. .~·: 

Comment: EPA is not consiStently applying WET limitations from Region to Region. 

·~.esponse: There are no specifi~ ~tional WET permit requirements and WET requi:rements do 

vary from state to state based _on state water quality standards. Maine's Chapter 530 Rules apply 

to Maine dischargers and EPA Region I includes those requirements in NPDES permits pursuant 

to § 301(b XI )(C) of the CW A and when the state certifies the WET tests to EPA for inclusion in 

*~ . 
Comment: The permit should provide that if the first year of monitoring does not indicate toxicitY. 

after proper allowance for mixing, then testing frequency should be automatically eliminated or 

reduced to once per year. 

ReSl?onse: The WET requirements of the final permit are based upon current ME DEP WET 

determinations under Chapter 530 as certified to EPA for this permit. Both Outfall 001 and 002 

would be tested once per year for both acute and chronic WET. 

Comment: The _Fact Sheet states that the test is intended to. protect aquatic organisms prior to 

mixiilg during low stream flow conditions, immediately downstream of the discharge where 

mixing has not occiur~. .Yet the 50% ~t does not accurately project the full dilution of_ 

Lin,s<>ln's eftluent at the point of discharge via a multi-port diffuser. 

Response: Region I and ME DEP evaluations do take dilution int~ account while setting WET 

limits. Lincoln is· getting the LC SO limit because EPA and DEP agree there is dilution ~vailable 

to this discharge. If the dilution available to this discharge were less than 100:1, then the LCSO 

limit would have been 100% rather than 50%.· 

Comment: The Brook Trout testing requirement is not based on an established protocol and is 

technically flawed. 

ReSll<Jnse: This requirement has been removed from the final permit. The final permit requires 

chronic and acute WET testing once per year for Outfalls 001 and 002 to include the invertebrate, 

daphnid and the vertebrate, fathead minnow. 

Comment: A No Observable Acute Effect Level (A-NOEL) limit derived from actual eftluent 

dilution is a more appropriate WET limit th:an th~ specified LC-50. 

Response: The LC-50 has a greater statistical certainty and the Region I WET policy has been to 



·,.speCify acute 1iDiits using the LC-50. -Maine's subsequent adoption of the Chapter 530 Rules 

- ' -seleCts A-NOEL as the reporting and limit units-of chOice. However, both results are obtained 

from the same test and EPA bas maintained the LC-50 limit for Ou~ 001 as was publicly · 

noticed because it will be relatively easy to derive the acute WET test results from the t~ 

required to be-run to get the chronic :waT test results. · . .· . · 

Comment: EPA and DEP should coordinate their WET testing requirements to eliminate . 

inconsistencies which could result in greater expense. in running the tests. · 

· ·Remonse: EPA ind DEP attempt to be consistent in permitting requirements, including those for 

WET-testing. The final permit contains WET requirements which are consistent with a new 

license which. the ME DEP is preparing for Lincoln and the certification DEP has supplied for this 

permit. 

Comment: The abandoned portion of the Mattanawcook stream bed is not classified as a 
'tributary to the Penobscot River as stated in the fact sheet. 

Response: The Maine DEP does not consider this stream bed to be a tnoutary to the Penobscot 

River siilce the majority ofthe flow in the stream was rerouted in 1987. EPA, however, still 

considers the remaining stream bed, the adjacent wetlands, and the flow through it to constitute a 

water ofthe u.s. The permit includes monitoring for a variety of contaminants, including dioxin 

~d furan, and WET testing to assure that water quality is protected. 

Comment: -The wetland area which has resulted from the relocation of an original Mattanawcook 

stream channel may not effectively attenuate pollutants, including dioxin, which may originate 

from the bark pile landfill on the site. Sludge from this landfill contained 12 ppt ·of dioxin in 1989. 

The wetland itself should be protected from dioxin contamination. 

- ' --
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· · Remonse: As a first step in determining how to protect these waters of the U.S., EPA has · ' 

required monitoring, including for dioxin, at 9tltfall 002 to assure that the flow from this area 

does not become a source of contaminants. Since 1991, LP&P has been reclaiming material from 

the bark pile area as a fuel source at the rate of about 16,000 tons per 'year. The limited dioxin 

sampling to date has not detected dioxin. 

Comment: No basis has been provided for imposing annual dioxin monitoring requirements for 

Outfall 002 since an analysis of the flow was found to be non-detect and there is no apparent 

reason that any change will occur in future results. Also, the permittee has been eliminating the 

waste piles and cleaning up this area. 

Response: _ EPA believes that the limited sampling conducted thus far is not sufficient to justify 

elimination of monitoring for dioxin. The annual sampling is a reasonable precaution until the 

area is cleaned up. · 

Comment: The permit conditions requiring that a Best Management Practices (B}..{P) program be 
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developed and .~lemented are illegal and unwarranted. EPA bas no authority to require Lincoln 

· to change .itJ·p~VdUction processes or otherwise prescribe how a permittee should meet efBuent 
. requireiDentl., !:-··· ,_· .. . . . ·'. ' :: .. • 

~:-:· . .- .. 

Response: As mentioned in the changes to the final permit section, the B:MP language has been 

updated to reflect current requirements. EPA does have authority to impose BMP's, however, 

when reasonably necessacy to carry out the purposes and intent of the Act. 40 CFR § 

122.44(kX3). · The uPdated BMP requirements simply require Lincoln to pursue its dioxin 

minimization program and to report on that program every.12· months to EPA and DEP. 

Minimizing dioxin formation and discharges are clearly consistent with the purposes of the Act. 

Comment: The only way to reduce levels of dioxin and other related chlorinated organic 

compounds in fish tissue to safe levels is to eliminate chlorine from the kraft bleaching process, or, 

in the altem&tive, to prolu"bit the discharge of dioxin entirely. 
. . 

Remonse: EPA does not believe that a totally chlorine free process is the only way to minimize 

and evelitually eliminate dioxin in kraft mill discharges. Other technologies, including those 1 
involviJig·zero bleach plant discharge which recycle bleach plant process water, may achieve the 
same or better results. LP&P has instituted chlorine dioxide bleaching as a substitute for dlloriile 

for up to 300/e ofLP&P's chlorine use and plans on going up to at least 400.4 with the current 

generating capacity it has on-site. The company has committed to work with the PIN, the DEP, 

environmental interest groups and EPA to minimize the impact of the mill on the environment, 

including dioxin reduction, over the long term. As explained in response to other comments, the 

permit protects public health and tribal resources, including the Penobscot Nation's fishing rights, 

to &ireasonable level of risk and protectS wildlife coilsistent with EPA's best assessment of safe 

· · diox;in levels for wildlife and FWS's findings in its biological opinion. 

Comment: Concerns were raised about the biological monitoring program concerning cost · 

effectiveness, data availability,· and data use. 

Response: The biological monitoring program has been extensively reviewed and expanded as a 

result of the August 25, 1996 FWS biological opiilion. EPA, FWS and Lincoln will involve PIN 

and other~ stakeholders in both the execution'and interpretation of the results of this 
effort. ·t.~~~.: · ·: 

. ...,~-- ~":";~~~·. 

Comment:· ~;·;&,oPener might unfairly hold the company accountable for imp~ outside of 

company control, such as airborne deposits of dioxin in the river. 

Remonse: The narrow reopener of the draft pennit has been replaced by a broader reopener 

which simply tracks the regulations and provides for reopening based on new information 

including inonitoring.such as the fish tissue data (regardless offish advisory status). Lincoln will 

have ample opportunity to examine the basis of any proposed reopening of the pennit in the 

procedure provid~ under 40 CFR §§ 122.62 and 124.5. · 



· 1WpotNtM To CDirurtMU 

Comment: EPA is apparently prepared to use the Maine Department ofHuman Services, ·Bureau · 
· · . · ofHealth fish consumption advisories as the benchmarJc: for whether water quality standards for 

TCDD are being.violated. The consumption advisory should be lifted, and even if it is not, the 
advisory is not sufficient basis for determining that this stretch of the river violates water quality standards. · ' , . • .' ••' . I • . •· .. 

.. ·- ·-.. . ; . . ...... .· . . 
Response: · Elimination of the need for fish consumption advisories is an important goal but it is 
not the only benchmark for detennining compliance with water quality standards. Others include 
protecting wildlife, including the bald eagles in the area. 

Comment: The goal of the fish monitoring program - to ensure that increased production does 
· not result in increased TCDD fish contamination - will not only fail to reduce the existing 
significant public health and wildlife threats from TCDD contamination, but. wiD serve to 
perpetuate them. 

R§onse: EPA agiees that the proposed permit's focus on increased dioxin levels in fish was too 
narrow. The current reopener language is sufficiently broad to account for any relevant data on 
dioxin impacts that result from the environmental monitoring program. The focus o(that 
monitoring is to meaSure progress in reducing dioxin levels in fish from all mill activities, not just 
production changes. EPA shares the goal of reducing and eliminating the discharge of dioxin and 
associated compounds to the Penobscot River. The permit requires that dioxin remain at 
undetectable leveis (defined as less than or equal to I 0 parts per quadrillion (ppq)) measured at 
the bleach plant wastewater stream, prior to dilution by other plant flows or any removal bY the 
mill1s biological treatment plant. In addition, the permit contains a minimum total suspended 

.. solids (TSS) removal requirement of 800/e for the treatment plant. Dioxin has an affinity for 
solids, therefore, the TSS removal level will help ensure efficient dioxin removal by the 
wastewater treatment plant. The permit will require LPP to maintain the level ofTSS removal 
. beyond what would be required to assure that TSS levels in the discharge meet EPA or Maine 
DEP technology requirements for TSS. (The permit does provide for Lincoln to sub~t a 
demonstration if pollution prevention efforts on the part of the mill make this level ofTSS 
removal not achievable.) EPA estimates that the combination of these pennit conditions will 
assure an in stream dioxin level at least six times lower than could be assured by the draft permit's 
requirement to monitor non-detect at the wastewater treatment plant discharge point to the river. 

Comment: In March of 1993, the Maine Board of Environmental Protection (BEP) adopted 
revisions to Chapter 584 of the State's Water Quality Control Rules. These requirements will 
serve to provide more complete in(ormation on effluent quality than the testing conditions 
contained in the propoSed permit and should be required by EPA as a condition of the Lincoln 
permit. 

Re$l)onse: Chapter 584 has since been replaced by Chapter 530.5 which provides for both WET 
and priority pollutant license requirements. WET req~irements were included in the 1993 draft 
EPA pennit, and, as a logical outgrowth ofthe WET requirements in the proposed pennit, EPA 
has changed the final permit WET requirements to be consistent with Chapter 530.5 and DEP's 
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.. ~ .. -~~ ~-V~ _rOc th:il permit. Pri.ority Pollutant monitorinl, which is now part of Chapter 
· S3o.s;W.. zaof&ipany included in Linco~ draft permit, and thus EPA is not including those. 
~entsiiltfiefinalpamit.·· .: . ·-.-~-,_,: :~·.·· . . . - . . . .. . . . .· 
. ··.·.:.::!". ....... ·.- ~ ..... ',.2; ~ • ~· .·. -~ .·. ;_": .• ·--~--. . ·- . . . 

Comii)ent:·. The periDit -~d nat tie ·ipproval of changes in production levels to fish tissue 
monitOring results as noted in the Reopener Clause: · · · · . ~-- . . ....... ·. . · ..... . . . 

RSn5e: · EP A·_reguiatea eftluent levels oot prOduction ratc;s. EPA ~y-~eny production based 
eftluent limitation increases if they violate Water quality Standards", but EPA cannot directly · 
regulate production. ·If fUture enviromnental monitoring indiCates a need for more stringent 
dioxin· limits, the permit may be reopened. ~ Reopeiler Clailse haS been changed accordingly. 

. . . . . . 

Comment: Absorbable organic halogens (AOX) monitoring should be a 24 hour composite 
sample and should be reported in either a mass/production units or in concentration units, but noi 
both. Also, the SCAN-W 9:89 proto~I for AOX analysis may not be equivalent to the SM 
Method ·s06. 

.. 
Response: The AOX monitoring requirement of the final permit has been· changed from 1 
monitoring both mass/production and concentration to monitor only for kg AOX perk-kg = 
unbleached pulp production consistent with EPA's. proposed cluster rule. This change eliminates 
direct calculation of the company's current monthly pulp production, which might have revealed 
trade secret information to Lincoln's competitors. Since public notice of the 1993 draft permit, 

·the analytical method for measuring AOX has been standardized by publication ofEP A Method 
1650 and the final permit specifies use of that procedure: 

. eorliirient: The Outfiill 001 monitoring reqwremeilts for pentacliloropheno~ copper and zinc 
shoUld be deleted. . 

Res.ponsc;: Pentachlorophenol was subsequently monitored on three separate occasions and all 
resul~ were non-detect. Cop~ and zinc are no longer expected to cause or contrib~te to a y;ater 
quality standard-violation based on.monitoiring results and available dilution. Thus, EPA has 
eUminated monitoring for pentacbloropheno~ copper and zinc in the final permit. · 

Conuneril? Jip~~d not use a dioxin criterion until a specific criterion is adopted by Maine. 
EPA baS ii(t~tY to set a site-specific instream criterion for this permit. · . ~~:- ·:;:·:· =:~-'~f.~;!F· ~I·, . . . . . . -
Response: In 1990, Maine amended its water quality statute to require that EPA's national 
criterion for dioxin would apply in Maine if the Maine Board ofEnvironmental Protection failed 
to idopt its own criterion by June 1991. The Board did not adopt· an alternative dioxin criterion, 
nor did it select a cancer risk level· for applying EPA's criterion. In 1993, Maine amended its 
water quality statute to proluoit the Board from adopting any numeric water quality criterion for, 
or setting a cancer risk level from exposure. to, dioxin prior to January 1994. The Board has not 
yet adopted its own alternative dioxin criterion nor has it selected a risk level for implementing 
EPA's dioxin criterion. 
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·· EPA interpretJ the current Maine~ quality statute to mean that a state dioxin criterion based 

. ·on EPA's national criterion remains in effect, but there is no risk levei established by the State for· 

dioxin. In the absence of an explicit risk ievel. desiinAtioD, bUt in· ~Dsideration of other · 

provisions ofthe Maine standards, EPA generally implementS the state dioxin criterion using a 10-

6 (10 ~) level of risk (one.~ a ~on risk of,~ ~di~onal cancer) .. When this risk lev.el is . 

&ctored in with the other elements ofEP A's dioxin."crlterion th8t are in effect in Maine, this yields 

an in-stream dioxin level of0 .. 013 ppq. In the ease of the Lincoln Pulp and Paper draft peQDit, 

, .·· : ~A propo~ to ~li~ an eftluent ~t ~or. dio~ based on an ambient cc:>ncentration of dioxin 

of 0.0078 ppq. Thii concentration reflects a risk level ~·takes into account that the 50th 

percentile level offish. ·conSilmppon in~ tribe is gr~er than the 50th pereentile level offish 

consumption in the general popu!ation. As d~"bed in the Summary ofMajor Issues Raised 

above, in the final permit, EPA, recognizing the inherent uricertainty in risk, used the most 

stringent compliance method available (non-detect at the bleach plant) which is Calculated to 

result in an iit stream level of0.0049 ppq, which is well below the criterion. In order to act on 

this pennit, EPA applied the Maine criterion to the circumstances surrounding this pennit to 

protect public health and the environment. 

Comment: The risk to highly exposed individuals (high fish consumers) was raised as a concern 

as well as ·the bioconcentration &ctor used by EPA to derive the dioxin criterion. One comment 

suggested EPA should address non-cancer effects of dioxin.. 

. . 

Response: Given the uncertainties of risk assessment calculations, EPA is setting the most 

stringent technologically feasible method available for limiting dioxin discharges. The final permit 

requires that dioxin remain at undetectable levels (defined as less than or equal to 10 parts per 

quadrillion (ppq)) measured at the bleach plant wastewater stream, prior to dilution by other plant 

flows or any removal by the mill's biological treatment plant. The final ·permit also includes a 

minimum TSS removal requirement of 80% for the treatment plant, due to dioxin's affinity for 

solids, to further ensure dioxin removal through the plant EPA's best judgment is that these 

measures will assure an instream level of dioxin of0.0049 ppq if the mill's discharge is considered 

· alone and .0078 ppq ifEP A filctors in reaSonable background levels of dioxin. Estimates of risk 

exposure are subject to substan~al scientific uncertainty, ·but EPA's Qest estimate is that this 

instream level exposes people who consume as much as 110 grams of fish per day to a cancer risk 

. of one in one hundred thousand (1 0-5). This is a reasonable level of risk. While there are 

uncertainties in each of the values EPA uses to estimate these cancer risks, including 

bioconcentration factors, the Agency is relying on the values EPA and DEP used to develop their 

dioxin criteria. As to non-cancer risks of dioxin, EPA does not now have accepted tools for 

assessing those risks in the context of developing an NPDES permit. 

Comment: EPA's use of the Penobscot Nation's fish consumption survey to assess the Nation's 

exposure is flawed. One comment suggested the survey was statistically and scientifically 

unsound. Other comments pointed out that it only documents current consumption levels, which 

are presumably suppressed due to the fish consumption advisory on the river. One comment 

asserted that EPA is obligated to protect the Penobscot Nation's unrestricted consumption of fish 

from the river, not ·the current, suppressed consumption levels. 

. ! 
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· tf&at there are limitations on the utility of the Penobscots' fish 
· · for those limitations, EPA_Ioolced at possible surrogate . . 
exposure ·of tribal subsistence fishing populations~ Recent reviews of 

~lilteD. :e fish consumption levels ranging ftom 32 - 140 grams per day. ~ 

Watit ·QUalitY· . for the Great Lakes System: Supplem~ Information Document 

(SID)~ Marchl99S, at 417-488. ~described in the Fact Sheet supporting the 1993 proposed 

PemUt,·m iDscream water quality level of0.0078 ppq dioxin creates the following levels ofdslc, 

-~ dependins on·the level offish consumption: 1 x 10-6- at 11 glday; 1.26 x 10-S at 144 glday; and 

. 2.92 X 10-5U 336 Jlday. 'Ibis peimit protects consumption levels U bigli U 336 grams offish 

- ·per. d&y to a reasOnable level of risk While these risk calculations are subject to substantial 

uncertainty, EPA is using the best tool it hu aVailable.to gage bow best to protect the Nation. 

·.EPA believes tbis approach to analyzing the Penobscot Nation's fish consumption is consistent . 

with section.4-401 of the Executive Order .on Environmental Justice (E.O. 12898 (Feb. ·11, 1994) 

and its provision that agencies analyze information on the consumption patterns of populations 

wbo principaDy rely on fish for subsistence. 

Moreov«, there are several assumptions EPA has made in this &Ssessment that are fundamentally 

conserVative. EPA believes the 300/o removal dioxin level for the mills wastewater treatment plant 

is cOnservative. in light of the 800/o TSS removal level that Lincoln has agreed to maintain (ab

any umtsual pollution prevention measures on their part). EPA lias made conservative estimateS 
ofbackground levels of dioxin in the Penobscot River in deriving the 0."0078 ppq instream 

coaceritration for dioxin. Absent those background levels, the permit achieves an instream 
concentlation of0.0049 ppq. EPA bas assumed that aJl effiuent ftom the bleach plant will be 

JTUiximaDy c6maminated to just under 10 ppq. It is likely that Lincoln wiD maintain levels of 

dioxin weB below this concentration to achieve consistent compliince with the pennit. EPA's 

cancer risk assessment also assumes that aJl the fish a person eats wiD be uniformly maximally 

contlininated with dioxin on the assumption that the fish have resided in the river long enough 

that dioxin no longer migrates into the fish. In tact, the dioxin contents of fish in the river ·vary 

substantiaJly and EPA has no evidence tbat the fish consumed by the Nation are all maXimally 
contaminated. . . . 

obligation to the Penobscot Nation to protect its fishing rights against 

i!~~es. Another comment suggested EPA should follow Maine's policy 
Sub populations to a one-in-a-million level of risk. 

. . 'this permit must protect the Penobscot Nation's fishing rights. A3 

~~~~~~~. die prior two comments, EPA has carefully reviewed the situation of the 
PeaOO.:cot NaZIOJl.: ·· atler extensive consultations with representatives of the Nation, has 

~. tb&t··cuoX:in discharges pennitted here expose even high-level fish consumers to only 

YerJ low ~ev~ of risk. The Ageru;y is not r~uired to protect all highly exposed individuals to a 

one-in+miJl"U)d level of risk. Rather, EPA has consistently followed a national policy to protect 

against risb .tOm Sunace water co~on ~on somewhat higher, while still reasonable 

level" or rislt.: EPA bai met its trust obligation to the Penobscot Nation by limiting the Nation's 

dioxin exposure to· a level of risk within the range of risks that EPA has determined to be 



reasonable in cases of other highly exposed tribal and non-tribal populations. In so doing, EPA 
bas taken particular ~unt of the fishing rights and consumption patterils of the Penobscot 
Nation and bas consultec;l ~y wi~ it regarding ~e Agency's _approach to its pm,nit ~ecision. · 

. . . Comment: . Th~ p~t· di~~ cieteCti~n lev~:~o~d· ~ ~~~er~ from _10 ppq to 1 ppq. 
. . . . . .· . 

........ ' ; . . . . 

· . :Remonse: Aiih~ugh ~yticai vat~es to~er th8n 1 o· ppq may be obseJV~ using newer . . 
· · g~eration high resolution gas chromatography/high resolution mass spectrometry, the agency 
· ccintinues to-recommend that permit limits be enforced only when the Method 1613 minimum 
l~el of 10 ppq is eiceeded. for ~ individual result (April1, 1996 EPA Memorandum ~od 
1613 Method Detection~ Study Report," William Telliard, Engineering and ~s . 
Division, EPA, Washington). Therefore, for purposes of enforcement, reported values of non-

. detect and reported values of detect at or below 10 ppq will be deemed in compliance with this 
permit. Moreover, Attachment A of.the permit includes a substantial program for instream 
monitoring of dioxin levels, pursuant to the requirements of the Fish and Wildlife Services 
biological opinion. EPA may consider any new information :from this monitoring program 
pursuant ~o 40-CFR § 122.62(a)(2) for the purposes of deciding whether to modifY the permit. 

. . . 

Comment: EPA Should perform a TMDL for all of the sources of dioxin for the Penobscot River. 

Response: TMDLs are usually conducted by the State rather than EPA EPA did perform a 
preliminary TMDL-type of dioxin analysis for the PenobScot River and found no impact on 
LP&P's limits because of minimal contribution :from other sources upstream and increased river 
flows before the next significant source downstream, James River Paper. The ME DEP is 
planning to do a TMDL within the next two years, and if this raises new information, EPA will 

· deteimine whether it is· appropriate to reopen the permit. 

Comment: The narrative prohibition on the discharge of foam may not be enforceable. 

Response : Since foam is not quantifiable, enforcement of the prohibition is admittedly difficult. 
With quantifiable pollutants such as· BOD and TSS, EPA ordinarily would evaluate violations in 
light of the percentage that a limit had been exceeded in determining peDalties. Such a 

· quantitative evaluation would not be possible in the case of foam. On the other hand, the 
~dard in the permit is sufficient to support an enforcement action if a party can document that 
LPP is discharging foam at any time. The language in section A4.(a) of the permit is the most 

. reasonably enforceable formulation EPA has been able to devise for controlling foam discharges. 

Comment: The non-process Outfall 002 should have the ~e pH range requirement as the 
process Outfall 00 I. 

Response: The Maine pEP has ~pulated the more restrictive pH range of6.0 to 8.5 for the non-

• ' 1 

, r 
i 
l 

f 
. i 

• r-

! 
j i 

~ l -

' '!' 

process OUtfall 002 iri the state certification for this permit. The process Outfall 001 pH range of , ' 
5.0 to 9.0 .is the minimum required by fedeiil eflluentguidelines and Maine_ does not require a 
more stringent range for that process water. · 
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Comment: Tht thermal flow is incorrectly illustrated in the Fact S~. The diagram should 
depict the N~tii 11owma into the paper ·mm primuy clarifier~ ·· : · · ·. : ~- ·. 

' "", -:~-~~00 .''•- I 
0 o • • • •: • •, ~. W ,~. 

Remonse: This change is noted herein for the record. The Fact Sheet is a completed document 
and cannot be changed . 

. - . 

CoDUDent: 0~-P~ge 2 of the Faet Sh~ the first paragraph. of "Permit basis" should be amended 
to say, "The pulp and paper process wastewater treatment p~ is also used to treat spills of 

. • "cals _,.;.,a . II . . . ' . . 
process chemi iii.IU wastewaters. · · __ · · - --~ · . 

. . 
' r Response: Although the &ct _sheet cannot be changed, this. error in the &ct sheet is noted herein 
. ' for the recant_ ~permittee must report spiDs in iccordance with the procedures in Part lB of 

. the permit. 

· · Comment: Part IV of the Fact Sh~ Permit Basis, Page 2, paragraph 2 should be changed to 

. ' 

. ' 

state that sludge is incinerated, not land filled. · 

Response; Altho\lgh.the fact sheet cannot be changed after the public notice, this correction iaf 
noted here for the record. This sludge is used by LP&P u fuel for its multi-fuel biomass boilesf 

. t 
Comment: Construction of the Precipitated Calcium Carbonate Production (PCC) plant bas not 
started, but may be constructed some time in the future. Page S should be revised accordingly. 

Response: This comment is duly noted her~ for the record but does not effect any permit 
changes. 

Comment: Lincoln plans to route non-contact cooling water (NCCW) to the primary clarifier, 
rather than to the pulp mill eftluent (following the secondary clarifier) as indicated in the draft 
permit. . 

Response: This change is duly noted herein for the record . 

Conmiem: Tbe. sampling. Ioca#~n language on Page 7 of the Fact Sheet should be changed to say, 
• All~-~~ except for NCCW flow: will be sampled for the process wastewater flow 

· ' after mixiD8 ~~thermal water and before discharge." · 
. . .·-.i~~~~:I: ·. . ·· 

.l _i 

Response: ThiS change has been noted for the record. New language has been added to Page 4 
of the final permit to clarifY sample collection. for Outfall 001. 

Comment: Lincoln's sanitary wastewater flow discharged to the Lincoln Sanitary District is 
44,000 ~not 19,5~ ~stated on Page 2 of the Fact Sheet. 

Response: The Fact Sheet is in error. This-change is noted herein for the record .. 



Pap22 

.. - .... :. . ... .. . . . . 

Comment: The 7Q10 ·flow ofl580 ds arid the Harmonic Mean flow of 5693 ·C& noted in the Fact 
Sheet Attachments G and H have been revised by the Maine DEP to 2690 cfs and 6210 cfs. 

R~~~~e;: .. ~ clwtges ~e·~~ted·h~~in for-th~ recard. .. 

Coinment: The thennal flow volu~e given in Attachment H should be 2.3 mgd, not 2.5 mgd.. 

. .. .. . . . . . . : . . . - . . ' .. ;·: --~· . . . . . . . 

Response: · That correction is noted herein for the record.· Both the draft and the final permit 
sp~ the correct current thermal flow of2.3 mgd. -

·contnient: Footnote 1 on Attachment H is ~eorrCct. Lin~ln's intake water is from a totally 
unconnected source, a series of dam-controlled lakes. All calculations of eftluent dilution should 
be revised accordingly. 

Remonse: This change is noted herein for. the record. The following are the corrected current 
flows and dilution rations: 
Current Outfall 001 Permit Limit Maximum Daily Flow= 13.5 mgd + 2.3 mgd = 15.8 mgd 
7Q10 E'st,imated River Flow at Lincoln = 2690 cfs = 1667 mgd 
Harmonic Mean E~ted River Flow at Lincoln= 2610 cfs = 4012 mgd 
Dilution at Outfall 001 Maximum Daily Flow for 7Q 10 River Flow: 

l667mgd+15.8mgd = 106 
15.8mgd. 

Dilution at Ou$ll 001 Maximum Daily Flow for Harmonic Mean River Flow: 

4012mgd+ 15.8mgd = 255 
15.8mgd 

SUPPLEMENTARY RESPONSE TO COMMENTS: These comments were received 
following the form:al comment period on the proposed perinit. Although EPA is not necessarily 
obligated to respond to these comments, the Agency has done so in an effort to have a complete 
record of interested parties' concerns .. 

Co~ent: A comment requested that EPA wait to issue this peimit until EPA's Cluster Rule has 
established technology based requirements for dioxin_ · 

Response: EPA has secured the pe~ttee's consent to allow EPA to modify the permit in the 
manner set forth in the revised reopener provision to address any additional or more stringent 
requirements designed to control dioxin_ 

Comment: EPA should. require Lincoln to eliminate their diseharge of dioxin or deny the permit 
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becau1e: 1) tblt~on level 0.0078 ppq suggested by EPA translates to a 0.04 ppt level in fish 
which is DOt ~~achieved, and continued discbarg~ will not comply with the narrative fishing : · 

.standarda 2) even fish tissue levels of 0.04 ppt of dioxin will ~t protect eagles; and 3) ambient 
levels of dioxin in fish already exceed human health and wildlife criteria, therefore, any additional 
~e of dioxin is una~tab(e. · · · · · 

~,.~.. . . . . .- .,.. ~ 
4:'5 ... - - .... -..: .· .. :. • 
'• . . . . 

Response: Item 1 ;. This comment uses current conditions where the instream criterion is not -
being. met to project that in the future violationS will still occur .. If the asspmptions used in. · 
deVelopment of the dioxin criteria are correct, the current water -ijUality violations ·shOuld be · 

eliminated when the proposed limits designed to achieve an instream level below 0.0078 ppq are 
achieved. In addition, water quality criteria are usually expressed as instream chemical levels· 
designed to protect the uses of the receiving stream. If the comment is suggesting that an 
alternate fish tiSsue level criterion should be included in the standards, this must be done through 

the state's standards setting process and not through an indi~dual permit issuance. In any event, 
· if water quality standards are not achieved by the proposed limits, the permit may be reopened 

based on. this new information. , · · 
.. ·. . . ,· '·.. . . i 

Item 2: Although FJ.Sh and Wudlife Service has estimated that lower instream levels of dioxin ~,: 
would be desirable, the Service issued a Biological Opinion which authorized the permitted leveb, 

provided the permittee implemented reasonable and prudent measures to mitigate the impact on 
the eagles. This permit implements FWS's reasonable and prudent measures. 

Item 3: Upstream ofLincoln Pulp and Paper background levels of dioxin in fish tissue are non
detect. In order to estimate a background level for the purposes of doing a TMDL type 

cal~on EPA assumed fish tissue levels of one half of the detection limit (0.05 ppt) to calculate 

an instream background level of0.0028 ppq which was used in calculations that showed that 

0.0078 ppq will still be met instream even assuming background levels of 0.0028 ppq. EPA is not 

a~e of evidence that background water quality critet:ia are exceeded instream above Lincoln 

Pulp and Paper. 

Comment: The Penobscot Nation believes that the LP&P pennit is the key to restoring their 

fishing rights. EPA needs to answer the question, will this pennit reduce dioxin so the Tn"be can 

exercise its ~ rights without adverse effects? 

Response: It tlEP A's best judgment based on its currently available risk assessment 
methodology. fh.8t this permit will protect the Nation's ability to consume fish to a reasonable level 
ofrisk. · 

Comment: A TMDL should be prepared which takes into account all sources of dioxin. 

Response:· EPA performed a TMDL type analysis which considered background as well as the 

other kraft. paper mill on the river. It shows that dioxin limits of non-detect (10 ppq) at the bleach 

plant for both Lincoln Pulp and Paper and James River Old Town will meet· both of the dioxin 

criteria 0.013 ppq and 0.0078 ppq considered in development of this permit. Therefore, the terms 



. - . .. 
ofthlspenJui ar~ ~nSistent"with the likeiY results of a TMDL for dioxin bn this river.· 

. ·~ ... :!: :-: ·_ .. :{'~··· .-:··· ·.-~i :." =:-····~-..• :: ,;-;:,· ..•. •·. • .... .... : . . ." ·~ :-.: -~ .· ·.:. ··.·. • . .--~- .. -.~· : • ~ 

Co~eni: CoOSid~gbackgroimd levels·o.0049 ppq will not be met. What is the i$ream · .. 

dioxin level considenng backgrotind ·~d other sources? . . . . . .. . . . 
.. . . .. 

Remonse: The estimate of0.0049 ppq instream is based on Lincoln's discharge alone, to. be 

consistent with the earlier estimates used in the permit tact sheet. As discussed above, a . 

conservative estiiriate of the ilistream eoncentration including background is 0.0078 ppq ... /U :;· ... 

explained ·above, an mStreain dioxin concentration of 0.0078 ppq. is reasonably protective of the 

Penobscot Naiio~'s ~g-rights. · · ·· · '. · · · ·. · · .... · 

Comment: Why does the permit allow until one year for the permittee to meet 10 ppq at the 

bleach plant? · · · '· 

. . 

Res,ponse: This is the shortest time within which the company can make the changes in its 

manufacturing process to comply with this new limit. Section 304(1) of the Clean Water Act 

allows up to three years for compliance With limits designed to implement water quality standards 

for dioxin. . · 

. . 

Comment: Why is Lincoln not required to meet 0.0049 ppq instream? 

Res.ponse; The level of0.0049 ppq is not a water quality criterion, but just an estimate of the 

instream cancentfcltio"n as a'result ofthis discharge at 10 ppq at the bleach plant, not including any 

background level contribution as discussed above. · · 
. . . . . . . 
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EXHffiiT 16 (See separate binder) 

PENOBSCOT INDIAN NATION'S APPEAL OF 
THE NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM 

PERMIT FOR DISCHARGES FROM THE 
LINCOLN PULP AND PAPER COMPANY IN LINCOLN, MAINE 





Exhibit 17 





. ' 

. ' 

. ' 

l~nited States Department of the Interior 

OfFICE Of THE SOLICITOR 
W;uhingrun. D.C. :?O:!·IU 

John P. DeVillars 
Regional Administrator 
Environmental Protection Agency 
Region 1 
J.F.K. Federal Building 
Boston, MA 02203-0001 

SEP 2_ 1997 

Re: Penobscot Indian Nation Request for Evidentiary Hearing 
Lincoln Pulp & Paper NPDES permit No. ME0002003 

Dear Mr. DeVillars: 

The Department of the Interior {Department) has reviewed the 
correspondence filed with you by the Penobscot Indian Nation (PIN}, 
Lincoln Pulp and Paper Company (Lincoln), and the State of Maine, 
Department of the Attorney_ General (State}, in the above-referenced 
Request for Evidentiary Hearing concerning NPDES Permit No. 
ME0002003. Certain of the positions set forth in those filings 
cause concern to this Department, in its role as primary agency 
within the Federal Government charged to act on behalf of Indian 
Tribes. Conseque~tly,· my intent in this letter is to ensure that 
your agency is fully aware of the positions of this Department, and 
of the United States, concerning certain issues relevant to the 

. Maine · Indian Claims Settlement Act, the Federal Trust· 
_responsibility to Maine Indians, and the fishing rights of the 
Penobscot Indian Nation. 1 

I acdress three major points, as follows: 

1. The Nature of the Federal Government's trust 
responsibilitY to the PIN; 

2. Interpretation of PIN's fishing rights; 

3. PIN's right to appeal the NPDES permit 

1 The First Circuit has recognized. the Secretary of the 
Interior as the administrator of the Maine Indian Claims Settlement 
Act (MICSA). Passamaquoddy Tribe v. State of Maine, 75 F.3d 784, 
794 (1st Circuit, 1996). Moreover, the Department of the Interior 
is recognized to have reasonable power to discharge effectively its 
broad responsibilities in the area of Indian affairs, and its 
actions in interpreting tribal . rights are accorded substantial 
deference. Parravano v. Babbitt, 70 F. 3d 539, 544 (9th Cir. 1995), 
cert. denied, 116 S._Ct. 2546 (1996). 
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1 . The Nature of the Federal Government's trust responsibility to the PIN 

As you know, the United States has a trust responsibility to protect the lands and resources of federally recognized Indian Tribes. In the exercise of this trust responsibility, the United States is held to the most exacting fiduciary standards. Seminole Nation v. United States, 316 U.S. 286 {1942). This fiduciary responsibility extends to all agencies of the Federal Gove~ment, including the Environmentalt>rotection Agency (EPA). Nance v. EPA, 645 F.2d 701, 711 {9th Cir. 1981). 

The Department acknowledges that the Maine Tribes came late to federal recognition and protection. However, as of 1975, when the First Circuit· recognized that the protections of the federal Trade and Intercourse Act (1 Stat. 137 (1790}, now codified at 25 u.s.c. § 177) did apply to the Maine Tribes (~ J9int Tripal Council of Passamaquoddy Tribe v. Morton, 528 F.2d 370, 379-380 (1st Circuit, 1975)), the United States has recognized and acted in furtherance of its trust responsibility to protect the lands and natural resources of the Maine Indians, beginning with the United States advocacy on the Tribes' behalf in the Maine land claims litigation. This litigation, which alleged that Massachusetts and Maine illegally took lands of · the Maine Indians without federal involvement or consent in violation of the Trade and Intercourse Act, was settled through the enactment by Congress in 1980 of the Maine Indian Claims Settlement Act (MICSA), 25 U.S.C. § 1721, et seq., which ratified Maine's Act to Implement the Maine Indian Claims Settlement, 30 M.R.S.A. § 6201, et seq .. (Implementing Act). 
Contrary to the assertions made in several of the filings before you, the United States did not through MICSA. limit its trust responsibility. While the MICSA did create a unique relationship between the State of Maine and the Maine Tribes, the federal trust obligation to protect the lands and natural resources of the Maine Tribes continues. The Penobscot Nation is a federally recognized Indian Tribe (61 Fed. Reg. 58211, 58213 .C1996)) and, as such, is entitled to those rights and benefits whi~h the United States provides to Indians based upon their status as Indians. See 25 U.S.C. § 479a-1{a); H. Rep. No. 96-1353, p. 18, reprinted in 1980 U.S.C.C.A.N. 3786, p. 3794. The Pep.obscot Reservation is a federal reservation under the jurisdiction of the United States. 25 U.S.C. §§ 2 and 9. 

The Department thus finds erroneous the views expressed which suggest that EPA has no special· relationship with the Penobscot Indian Nation. In MICSA, Congress formally confirmed the federal recognition of the Penobscot Nation, the Passamaquoddy Tribe and the Houlton Band of Maliseet Indians. 25 U.S.C. §§ 1722, 1721, 1725(i). (Subsequent Congressional action extended this federal recognition to the Aroostook Band of Micmacs. Pub. L. No. 102-171, 105 Stat. 1143 (1991) .} Congress has declared that .this 
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recognition requires that the United States protect tribal resources through the trust responsibility. Pub. L. No. 103-454, 108 Stat. 4791 (1994). 

The Department further finds no merit in the claim that MICSA extinguished PIN's sovereignty. Federal recognition connotes recognition of a Tribe's inherent sovereignty. Pub. L. No. 103-454, 108 Stat. 4791 (1994). ~also Rhode Island v. Narragansett Indian Tribe, 19 F.3d 685, ...694 (1st Cir. 1994). Passage of MICSA did not terminate the Maine Tribes and thus did not extinguish PIN's sovereignty. Instead, as noted in the legislative history, the "settlement strengthens the sovereignty of the Maine Tribes." H. Rep. No. 96-1353 at 15 (1980), reprinted in 1980 U.S.C.C.A.N. 3786, p. 3790. See~ Senate Rep. No. 96-957, pp. 14-15 (1980) . 
. It has been asserted that section 1725 {h) of the MICSA, a section of the Act which reflects the unique relationship between the Maine Tribes and the State, prevents the application of the trust responsibility and federal case law interpreting its requirements in Maine (25 U.S. C. § 1725 (h)) . Through this section, Congress provided that the _ application of federal Indian law (including case law) in Maine can be precluded, but only if such law would affect or preempt the civil, criminal, or regulatory jurisdiction of the State. If Maine's jurisdiction is unaffected, federal law does apply. See H.R. Rep. No. 96-1353 at 19-20 {1980), reprinted in 1980 U.S. c. C.A.N., 3786, pp. 3794-5; Senate Report No. 95-957 at 30 (1980). 

In the Department!s view, section 1725{h) has no applicability to this situation. 2 The NPDES program has not been delegated by the United States to the State of Maine; it thus remains a federal program for which EPA- is the permitting authority. EPA's consideration of federal law to determine its obligations to the PIN in making the NPDES permit decision, therefore, is required in this case . 3 

2 While the Sta-~e does have authority under section 401 of the Clean Water Act to certify that a proposed discharge meets its water quality standards, this does not mean that EPA cannot impose a more stringent standard in its permit. 40 C.F.R. § 124.55(c) provides that a state may not condition or deny a certification on the grounds that State law allows a less stringent permit condition. 

3 There is also no merit to the claim that, because MICSA is an Act of Congress rather than a treaty, EPA cannot consider federal case law in determining tribal rights and federal obligations. As with a treaty, MICSA is similarly the "supreme law of the Land," and creates rights and liabilities which are virtually identical to those established by treaties. See Parravano v. Babbitt, 70 F. 3d 53 9, 544 (9th Cir. 1995) , ~ert · 
3 
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Since there exists a trust relationship between the Maine Tribes and the United States, EPA must act as a trustee when taking federal actions which affect tribal resources. When taking such actions, EPA's fiduciary obligation requires it to first protect Indian rights and resources. ~ Parravano v. Babbitt, 70 F. 3d 539 (9th Cir. 1995}, cert. denied, 116 s. Ct. 2546 (1996); Pyramid Lake Paiute Tribe of Indians v. Morton, 354 F. Supp. 252 (D.D.C. 1972}, rev'd. in part on other grounds, 499 F.2d 1095 (D.C. Cir. 1974), cert. denied, 420 U.S. 962 (1975} (holding that for the Sec~etary of Interior to fulfill. liis fiduciary duty to Tribe while determining amount of water to be diverted from dam for benefit of irrigation district and to detriment of tribal "fishery in downstream Pyramid Lake, the· "Secretary must insure, to the extent of his power, that all water not obligated by court decree or contract with the District goes to Pyramid Lake"}; Northern Cheyenne Tribe v. Hodel, 12 Indian L. Rep. 3065 (D. Mont. May 28, 1985) (Rejecting Secretary's argument that national interest in developing coal resources outweighed trust duty and stating that "identifying and fulfilling the trust responsibility is even more important in situations such as the present case whe~e an agency's conflicting goals and responsibilities combined with political pressure asserted by non-Indians can lead federal agencies to compromise or ignore Indian rights."} Thus~ fulfillment of EPA's trust responsibility. must entail considerations beyond the minimum requirements in the Clean Water Act (CWA} and in MICSA to fully protect the PIN's rights and resources. 

2. Interpretation of PIN's fishing rights 

The ·historic treaties between PIN and Massachusetts (Maine then being part of the Massachusetts 'territory} provide the basis for rights expressly confirmed to the PIN through the Implementing Act and MICSA. As ·a result, PIN's fishing right has two components - the aboriginal right retained through treaty and confirmed by MICSA, and a statutory right included within the Implementing Act. 
a. PIN's confirmed aboriainal fishing rights 

Through a series· of treaties which culminated in the 1818 Treaty with Massachusetts, the PIN retained the islands and natural resources, including fishing rights, within the Penobscot River, beginning at Indian Island and extending upriver. Congress, through its ratification in MICSA of the Maine Implementing Act which defined the retained Penobscot Reservation, confirmed this reservation of lands and resources, including fishing rights, to the PIN. See 30 M.R.S.A. § 6203 (8); 25 U.S.C. §§ 1722 (i); 1725(b) (1). ---While Section 1723(b) of MICSA did extinguish 

denied, 116 S. Ct. 2546 (1996); Felix Cohen, Handbook of Federal Indian Law, p. 127 (1982 ed.). 
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aboriginal title to lands or .natural resources given up by the PIN through transactions illegal under the Trade and Intercourse Act, MICSA did not extinguish aboriginal title to lands or natural resources retained by the PIN. Rather, Congress confirmed those retained aboriginal rights to the PIN. According to the legislative history of MICSA, fishing rights are an example of natural resources considered "expressly retained aovereign activities." H.R. Rep. No. 96-1353 at p.· 15 (1980), reprinted in 1980 U.S.C.C.A.N. 3786, p. 3791 (emphasis added). 

I attach the brief filed by the United States in Maine's Supreme Judicial Court in Atlantic Salmon Federation v. Maine Board of Environmental Protection, 662 A.2d 206 (Me. 1995), in which the United States position regarding the PIN's fishing right is set out. In sho~t, the brief states that: 

The Penobscot Nation's right is a re.served right, meaning it was reserved from the greater aboriginal rights of the Nation to the use and occupancy of its territory which had not been validly extinguished under 25 U.S. C. 177, prior to the enactment of the Maine Implementing Act· and the federal Settlement Act ratifying its terms. The fishing right, therefore, is not a grant from the state of Maine in the exercise of its sovereign authority over fish and wildlife within its borders; it is a reservation from the aboriginal rights given up by the Penobscot Nation in the settlement which finally ext~nguished. its aboriginal rights. 
Brief for the· United States as Amicus CUriae,. filed before the Supreme Judicial Court of Maine in Atlantic Salmon Federation, et al. r v. Maine Board of Environmental Protection I Law Docket No. Ken-94-779, January 27, 1995, (p. 15). 

b. PIN's statutory fishing riaht under the Maine Implementing Act 
In addition to PIN's retained aboriginal fishing rights within its Reservation, the Maine Implementing Act expressly confirmed to PIN a fishing right, proyiding that. 

the members of the . . . Penobscot Nation may take fish, within the boundaries of their respective Indian reservations, for their individual sustenance ... ' 

30 M.R.S.A. S 6207(4). The State of Maine has only a residual right to prevent the PIN from exercising its fishing right in a manner which has a substantial adverse impact on fish stocks in or on adjacent waters - the legislative history compares this residual power to that which other states retain with respect to federal Indian treaty fishing rights. See H.R. Rep. No. 96-1353 at p. 17 (1980), reprinted in 1980 U.S.C.C.A.N. 3786, p. 3793. Indeed, the State of Maine has acknowledged that, in recognition of "traditional Indian activities" such as fishing, preferential 
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treatment is to be provided to Maine Indians. ~ letter from Attorney General Richard Cohen to Senator John Melcher (August 12, 1980), reprinted ·in U.S. Senate, Select Committee on Indian Affairs, Hearings on S. 2829, Proposed Settlement of Maine Indian Land Claims. ~ ~ Letter from Maine Attorney General James Tierney to Atlantic Sea Run Salmon Commission Chair William Vail (Feb. 16, 1988), in which the State recognized that the Penobscot Nation possesses a right to take fish from the Penobscot River for consumption in a manner otherwise prohibited by state law,_due to the provisions in the Main~Implementing Act. (Copies attached.) 
As provided in the Implementing Act, the PIN fishing right applies within the boundaries of the Penobscot Reservation, as it is defined in the Implementing Act. The Reservation is defined to expressly include the islands in the Penobscot River, beginning at Indian Island. and continuing upriver, which were reserved by the PIN in its historic treaties. 30 M.R.S.A. § 6203(8). In those treaties, the PIN ceded lands beginning at the river's edge and extending upland, thereby retaining its rights to the beds and banks of the Penobscot River. See Wilson & Son v. Harrisburg, 107 Me. 207, 210 (1910). Pursuant to the 1818 Treaty, PIN's riparian ownership to the bed and banks of the river is limited only by the commonly recognized right of the public to use the river for navigation. ~ Pearson v. Rolfe, 76 Me. 380, 386 (1884). In confirming the PIN Reservation, the Implementing Act recognized the retention of PIN's riparian rights to the Penobscot River, including the beds and_banks of the river. 4 

As a riparian owner, PIN possesses certain rights under state law which relate to the interpretation of its statutorily-based fishing right. Maine law recognizes that a riparian proprietor, such as the PIN, has a legal right: 

to take fish· from the water over his own land,· to the exclusion of the public. Waters v. Lilley, 4 Pick. (Mass.) 145, 16 Am. Dec., 333. He does not own the water itself, but he has the right to the natural flow of the stream, and the right to the use and benefit of it, ·as it passes through his land, for all the.domestic and agricultural purposes to which it can be reasonably applied, and no proprietor above or below can unreasonably divert, obstruct or pollute it. Waluppa Reservoir Co. v. Fall River, 147 Mass., 548, 554, 18 N.E. 465, 1 L.R.A., 466; Auburn v. Water Power Co., 90 Maine 576-585, 38 Atl. 56~, 38 L.R.A., 188. 

4 Report of the Joint Select Committee on Indian Land Claims Relating toLD 2037, 11 An Act to Provide for Implementation of the Settlement of Claims by Indians in the State of Maine and to create the Passamaquoddy Indian Terri tory and Penobscot Indian Terri tory, 11 
included within Appendix, Senate Select Committee on Indian Affairs, hearing July 1-2, 1980. 
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The only limitation upon the absolute rights of riparian proprietors in non-tidal rivers and streams is the public right of passage for fish, and also for passage of boats and logs .... All these rights which the riparian proprietor has in the running streams are as certain, as absolute, and as inviolable as any other species of property, ... 

Opinion of the Justices of the Supreme Judicial Court, 118 Me. 503, 507 (1919) (emphasis added).:. . 

The PIN Reservation encompasses the area into which Lincoln discharges its outfall. As such and as a riparian proprietor, PIN possesses certain rights under Maine law, including the right to take fish and the right that others not unreasonably pollute the waters overly~ng those lands. 

3. PIN's right to appeal 

The Department finds particularly questionable the attempt to have EPA deny the PIN's right of appeal. We have. examined the NPDES regulations which define standing to request· a. hearing in this matter. In the Department's view, PIN is an ninterested person" as provided in 40 C.P.R. §124. 74, which is the sole indicated criterion for filing a request for hearing. Moreover, the PIN meets the criteria under the definitions for nindian Tribe" and of "person" under 40 C.F.R. § 124.2 as well. The definition .for "Indian Tribe" sp,ecifically states that n [f) or the NPDES . program, the term 'Indian Tribe' means any Indian Tribe, band, 'group, or community recognized by the Secretary of the Interior and exercising governmental authority over a Federal Indian reservation." 40 C.F.R .. § 124.2. PIN meets these requirements. There would appear, thus,· no grounds on which to contest PIN's status to request an evidentiary hearing in this proceeding. 

Thank you for this opportunity to provide the views of the Department. Please contact me -if you have any further questions. 

Enclosures 

Edward B. Cohen 
Deputy Solicitor 

cc: The Honorable Francis Mitchell, Chief, PIN 
Patty Goldman, Sierra Club Legal Defense Fund Paul Stern, State of Maine, Office of the Attorney General Kate Geoffroy, Pierce Atwood 
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EPA, Office of General Counsel, Washington, D.C. EPA, Office of Regional Counsel, EPA, Boston 
EPA, Indian Desk, .Washington,·D.C. 
Department of Justice, Indian Resources Section Department of Justice, Office of Tribal Justice Office of the Regional Solicitor, Boston 
Bureau of Indian Affairs, Office of Trust Responsibilities Bureau of Indian Affairs, Eastern Area Office Fish and Wildlife Service, Maine Field Office 
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United States Department of the Interior 

BUREAU OF INDIAN AFFAIRS 

Environmental & Cultural 
Resources MMagement 

BCCO 00378 

The Honorable Olympia Snowe 
United States Senate 
WashingtonD.C. 20510-1903 

Dear Senator Snowe: 

WulaiapD. D.C. 20240 

DEC 2 91999 

Thank you for your letter of October 13, 1999, on behalf of Lincoln Pulp & Paper Company, and 
their representative Mr. Dennis McComb. From your letter and the enclosed copies of 
~orrespondence provided by Mr. McComb, we understand the reason for his stated frustration in 
obtaining information. Mr. McComb has requested a Quality Assurance/Quality Control (QA/QC). 
plan for the study on the Penobscot River currently being conducted by the U.S. Geological Survey 
with the assistance of the U.S. Environmental Protection Agency. Unfortunately, Mr. McComb 
believed that the Bureau of Indian Affairs was attempting to prevent the company's representatives 
from obtaining this information. We want to assure you and Mr. McComb that this is not the case; 
when the Plan is completed, which we expect to occur in March 2000, we will provide it to your 
oftice and Mr. McComb. In anticipation of that release, we want you and Lincoln Pulp & Paper 
Company representatives to fully understand the Bureau of Indian Affairs responsibilities with 
respect to this matter and therefore are providing a comprehensive explanation of our activities. 

On March 3, 1997, the Penobscot Indian Nation requested the United States, as trustee, to initiate 
a natural resources damages action pursuant to· the Comprehensive Environmental Response, 
Compensation, and Liability Act (CERCLA) of 1980, 42 U.S.C. §§9601-9675. The CERCLA, 42 
U.S.C. 9601 er seq., and the Clean Water Act (CWA) 33 U.S.C. 1251-1376, provide that natural 
resource trustees may assess damages to natural resources and may seek to recover those damages 
and reasonable costs to assess the damage. The reason for the Penobscot Indian Nation request rests 
primarily with the fact that since 1987 (j.Ild continuing to the present, the State ofMaine, through the 
Bureau of Health of the Maine Department of Human Services, issued a fish consumption advisory. 
This advisory is in effect because concentrations of dioxin found m fish caught in the Penobscot 
River below Lincoln, Mame, e~ceed health guidelines. The dioxin and other hazardous substances 
may have been released by Lincoln Pulp & Paper Company. The level of dioxin in the fish has 
prevented the Penobscot Indians (the Wabanaki), who have historically subsisted on fish, fidd.lehead 
ferns, and wildlife along the River, from exercising their statutorily recognized right to safely fish 
in the Penopscot River for individual sustenance and critically important nutritional, cultural, and 
spiritual needs. The Penobscot Indian Nation currently extends from Indian Island at Old Town, 
Maine, _north along a series of islands in the middle of the Penobscot Rivet', near the high country 
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around Mount Katahdin. The awe-inspiring Mount Katahdin and the Penobscot River are critical 
elements in Wabanaki culture; one must understand the relationship of the Waban"ak:i io the mountain 
and the River in order to understand the public health problems resulting from contamination of the 
River. · 

We have taken the Penobscot Indian Nations request very seriously while at the same time are fully 
cognizant of the implications of moving forward to conduct a damage assessment and prepare any 
subsequent claim. We have very carefully considered any expenditure of public funds as we 
proceeded to evaluate the merits of the Penobscot Indian Nation request. 

As a first step, we enlisted assistance from a host of highly qualified scientists, health professionals, 
and others to fully examine available information with respect to the pollution problems associated 
with past and ongoing discharges of hazardous substances to the River which may be from Lincoln 
Pulp & Paper and other industrial dischargers. We petitioned the U.S. Environmental Protection 
Agency (EPA) to conduct an assessment of release for the Penobscot River. On June 1, 1999, EPA 
added the Lincoln Pulp & Paper Company to EPA's inventory of known, suspected, or potentially 
hazardous waste sites. ·The inventory, called the Comprehensive Environmental Response, 
Compensation, and Liability Information System (CERCI:IS) is used to store information 0:1 all 
properties evaluated under the Superfund process. EPA is also conducting an investigation at the 
Great ~orthem Paper Mill in Millinocket The EPA identification nwnber for.the Penobscot River 
is MESFN0102987. Additionally, as a result of our request, the EPA is conducting a Preliminary 
Assessment/Site Investigation (P A/SI) of the River. We also have requested the EPA to conduct a 
multi-mecia environmental compliance inspection of the Lincoln MilL It is my unqerstanding that 
this activity is ongoing. 

At our request. representatives from the Agency for Toxic Substances and Disease Registry 
(ATSDR) met with the Penobscot Indian Nation to discuss concerns about cancers and other adverse 
health impacts from exposure to dioxin and other hazardous substances which may have been 
released by the aforementioned industries into the Penobscot River. During this consultation, 
ATSDR reviewed a Cancer Registry for the Penobscot Indian Nation managed by. a health 
professional with experience in hospital-based disease registries. A TSDR determined that health 
statistics surveys completed by the Center for Disease Control (CDC), Harvard and the Penobscot 
Indian !'Jation Health Department re:flect increased rates of cancers (primarily lung and cervical~ with 
some qualified increases in colorectal, prostate, and breast cancers); partly attributable to 
enyironmental and lifestyle factors such as smoking, alcohol conSumption, and diets low in fiber and 
high in saturated fats. However, Harvard found lung cancers increases in excess of those previously 
found in populations with high smoking rates. More recent reports by the Penobscot Indian Nation 
Health Department reflect increases in cancers of the prostate, brain, and kidney. High rates of lung 
cancers persist. Although CDC found in May 1994 that rates of cancers associated with dioxin 
exposure were not elevated, the increased rates of all cancers, the strong positive respiratory cancer 
trend among smokers, and high rates of cancer among females are consistent with findings in 
epidemiological studies included in ATSDR's updated toxicological profJ.le on dioxin. The high rate 
of cervical cancers in Penobscots may also be consistent with recent findings in ATSDR's dioxin 
subregistry. · 
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In addition, A TSDR determined that dioxin contamination may indirectly impact the high rates of 

Penobscot Indian cancers related to diets high in saturated fats and low in fiber. Fish and fiddlehead 

ferns, traditional foods low in saturated fats and high in fiber, are no longer available to the 

Wabanaki due to dioxin contamination. This is an example of where CERCLA~s public health and 

natural resources damage assessment and restoration mandates intersect. 

On July 28, 1999, Mr. Jeffery Loma.Tt. our Natural Resources Damage Assessment and Restoration 

Program Coordinator, had the occasion visit the Penobscot Indian Reservation and travel by small 

boat along the River between Mattailawcook Island and the Lincoln Plilp &. Paper Mill. Mr. Loman 

put the boat in at the first bridge located down river from Lincoln, Maine, and observed a sign (copy 

attached) warning fisherman of the dioxin. While traveling upriver Mr. Loman reponed that he 

aware of an acute odor, ever increasing as we approached the outfall where Lincoln Pulp & Paper 

discharges into the River. At the actual discharge, a large amount of foam was being released to the 

surface of the River (see attached photographs) and upon clearing the foam at the discharge itself. 

Mr. Loman observed a dark brown substance that appeared to be much like rotting grapefruit 

spewing out in great qlla:Otities. According to Mr. Loman, this dark brown pulp substance appeared 

heavier than water. Mr. Loman also observed three areas where surface water flowed from the 

Lincoln Pulp & Paper Company property and obtained a pH by paper of each of these streams, one 

of which had a pH greater than 10 S.U. Along the bank of this small stream (see attached 

photograph) Mr. Loman observed a dead bird, possibly a woodcock. My general overall impression 

of the Penobscot River, based on the observations Mr. Loman reported during this trip are simple; 

it stinks, it makes you sick. you can't eat the fish. and it's killing the birds. Clearly, it's not the way 

it should be and the Bureau oflndianAffairs is studying the environmental health of the Penobscot 

River pursuant to its trust responsibility to the Penobscot Indian people. 

After a careful review of available information concerning the contamination of the Penobscot River, 

we concluded that it would be prudent to learn the risks and contribution of dioxin and other 

contaminants in river-bed sediments. One important reason to determine the occurrence· and 

distribution of dioxin in river-bed sediment in the Penobscot River would be to evaluate the 

significance of this phenomenon as it may relate to the requirement for the fish consumption 

advisory. It is possible that contamination in the sediment is responsible for the fact that, despite a 

significant reduction in the release of dioxin by Lincoln Pulp & Paper Company, the levels found 

in fish tissue by the State of Maine are not thus far declining at a rate that would eliminate the need 

for the fish advisory. With the assistance of the U.S. Geological Survey, Maine Distri.c~ and 

personnel from the U.S. Environmental Protection Agericy, Region 1, a study is underway to 

determine the occurrence and distribution of dioxin and furans in river·bed sediments and fish tissue. 

As my staff explained to Mr. ~cComb, after a review and analysis ofhistorical data and determining 

the study area, the study has three components. The first part involved a geophysical survey of the 

Penobscot River to determine the location of fine·grained, organic-rich sediments. The second part 

was the preparation and implementation of a field sampling plan in which fme-grained, organic rich 

sediments and fish were collected for analysis. The third part is the analysis. The geophysical survey 

plan and the field sampling plan and the activities for which they were prepared are complete. These 

two plans will be part of a Quality Assurance Project Plan (QAPP) which is currently being 

completed and will be subject to approval by the U.S. Environmental Protection Agency Regional 

Quality Assurance Manager. Once the QAPP is approved, the laboratory analysis results will be 
validated by experts from the U.S. Environmental Protection Agency. 
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When the Quality Assurance Project Plan is complete, we will be happy to provide the document to 
Mr. McComb. Mr. Loman recently contacted Dennis to let him know that we will arrange to have 
representatives from the U.S. Geological Survey. U.S. Envirorunental Protection Agency, Penobscot 
Indian Nation and the Bureau of Indian Affairs meet with him and other representatives of Lincoln 
Pulp & Paper Company explain all of the aspects of the Quality Assurance Project Plan, the project 
itself and any human health and ecological risk assessment activities that will commence once the 
data validation is complete. I would also extend an invitation to any member of your staff that would 
be interested in participating in this meeting. If a member o·f your staff is interested in attending, 
please have them contact me prior to March 1, 2000, the date we anticipate completion of the QAPP. 

We are encouraged by the statement in the letter from Mr. McComb to Franklin Keel, Bureau of 
Indian Affairs, Eastern Regional Director, that Lincoln Pulp & Paper Company is interested in 
participating in the project. This is the first indication that we have had that Mr. McComb was 
interested in more than simply receiving a copy of the plan. We certainly welcome any meaningful 
assistance in solving this pollution problem. We are hopeful that the meeting that we will participate 
in to provide the information that Mr. McComb is requesting will serve to commence a future 
relationship between L4tcoh1 Pulp & Paper Company and all involved government agencies working 
to address this important matter in full measure. · 

When !he Quality Assurance Project Plan is complete and approved, I will forward a copy to your 
office. In the meantime, should you have any questions about this matter, please contact Jeffery 
Loman at (202) 208-5474. 

Sincerely, 

Director, Office ofT rust Responsibilities 

JPN-24-20ee 10:53 2222291505 
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AFFIDAVIT OF DANIEL KUSNIERZ 

Daniel Kusnierz hereby deposes and states, under oath, as follows: 

1. My name is Daniel Kusnierz, and I serve as Water Resources Program Manager at 
the Department ofNatural Resources of the Penobscot Nation (the "Department"). 
I am a Biologist, and my work for the Department includes the development of 
designated use criteria for water quality standards to protect the interests of the 
Penobscot Nation, including sustenance fishing and cultural practices, within the 
Penobscot River. 

2. As part of its work in developing the Nation's designated use criteria, the 
Department has undertaken a review of Maine's water quality standards, which the 
State of Maine (the "State" or "Maine") deems applicable within those portions of 
the Penobscot River that encompass the Penobscot Indian Reservation, to 
determine whether Maine's standards protect the interests of the Penobscot 
Nation. 

3. The Penobscot Nation's unique interests within the Penobscot River are not met 
by Maine's water quality standards, nor by its management programs or 
enforcement practices. I set forth below some examples of specific items that are 
inadequate to protect the uses of the Penobscot River by tribal members. 

A. The Penobscot River has been contaminated by dioxin-containing effluent from 
mill discharges into the River, preventing Penobscot Tribal members from 
engaging in sustenance fishing. The Penobscot River, from the site of 
pollution discharge by Lincoln Pulp & Paper (LP&P), southward, including the 
Penobscot Indian Reservation has been contaminated by dioxin and dioxin-like 
toxic substances, which have accumulated in the tissue of fish consumed by 
members of the Penobscot Nation. As a result of this contamination, members 
of the Penobscot Nation have refrained from. sustenance fishing and gathering 
aquatic and other plants within the Penobscot Indian Reservation. 

B. The State of Maine does not recognize tribal member sustenance fishing within 
the Penobscot Indian Reservation as a designated use of the river. The State's 
designated use of"fishable" does not protect the ability of Penobscot Nation 
tribal members to fish for sustenance. The Penobscot Nation is drafting its 
designated uses to protect tribal member sustenance fishing within the portions 
of the river that encompass the Penobscot Indian Reservation. 

C. The State of Maine does not recognize tribal member consumption of aquatic 
plants and animals within the Penobscot Indian Reservation as a designated 
use of the river. Penobscot tribal members collect and consume aquatic foods, 
including snapping turtles, muskrats, fiddlehead ferns, and medicinal plants 
from the river. These traditional practices are an important component of the 





culture and identity of the Penobscot Indian people and have been negatively 
affected by pollution of the river. The Penobscot Nation is drafting its 
designated uses to support the generation and consumption of healthy aquatic 
plants and animals to protect these important traditional practices. 

D. The State's management of discharge licenses cannot verifY instream water 
quality. Under Maine's pollution discharge permitting program, the State 
assumes complete dilution of effluents at point of discharge. Such dilution 
does not occur, particularly where LP&P discharges its wastes into the 
Penobscot Indian Reservation. The Penobscot Nation's islands adjacent to that 
waste discharge confme the plume to the eastern side of the river and prevent 
the effluent from efficiently mixing with the flow. The dilution ratio used by 
the Maine Department of Environmental Protection ("DEP") for calculating 
instream levels is based on flows of the entire width of the river, not the flow 
actually available to dilute pollution at point of discharge. Incomplete mixing 
of the LP&P waste therefore exposes river water, sediments, islands, and 
aquatic resources within the Penobscot Indian Reservation to pollutant levels 
that render Maine's water quality criteria artificial. The protection of water 
quality within the Penobscot Indian Reservation requires specific water 
quality-based limits, verified by regular instream monitoring of color, thermal 
loading, and toxic pollutants, all of which the Penobscot Nation has the 
capacity to develop and implement. 

E. The State's water quality standards do not have narrative criteria or numeric 
nutrient criteria to protect the Penobscot Indian Reservation from episodic 
algae blooms. Episodic algae blooms occur in the Penobscot River's main 
stem and west branch. These blooms can affect dissolved oxygen levels and 
decrease light penetration in the Penobscot Indian Reservation, thereby 
retarding growth of aquatic vegetation. Maine has no established nutrient 
criteria to serve as the basis for effluent limits or monitoring to prevent such 
blooms. The Penobscot Nation has the capacity to develop and implement 
such criteria as the basis for preventing these harmful episodic algae blooms 
within the Penobscot Indian Reservation. 

F. Maine's thermal loading standards do not address cumulative thermal impacts 
upon aquatic life. Numerous adult Atlantic salmon perish from exposure to 
lethal temperatures within the portions of the Penobscot River encompassing 
the Penobscot Indian Reservation and to the south. If the river is to support 
this species, a fish that is important for tribal sustenance and culture, it is 
critical that water temperatures be lowered. The most logical method of doing 
so is to control thermal loadings by wastewater dischargers. Maine's 
temperature rules allow each discharger to increase river water temperature by 
.5°F. Considering the number of dischargers within the Penobscot River 
watershed, cumulative temperature increases likely harm Atlantic salmon. The 
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Dated: 

Penobscot Nation has the capacity to address this by developing a temperature 
model, using water quality data collected over several years, on which to base 
more appropriate temperature controls. 

G. Maine has failed to establish a Total Maximum Daily Load ("TMDL '')for 
removing the Penobscot River from the Clean Water Act's ("CWA '')list of 
waters that fail to meet state water quality standards. The waters of the 
Penobscot Indian Reservation have been contaminated with dioxin and other 
toxic chemicals from the wastewater discharges ofLP&P and other industrial 
sources. As a result, the portions ofthe Penobscot River that constitute the 
Penobscot Indian Reservation fail to attain state water quality standards and 
CWA water quality goals of"fishable", and must be listed as such under 
federal law. 

H. Maine has failed to enforce its narrative limits for foam in the Penobscot 
Indian Reservation. The Maine discharge license for LP&P provides that the 
effluent must not contain visible foam that would impair designated uses of the 
receiving waters. The discharge from LP&P often contains significant 
quantities of visible foam, harming tribal members' use of the river for 
canoeing and gathering aquatic resources. 

Personally appeared the above-named, Daniel Kusnierz, who stated, under oath, 
that the foregoing facts are true, upon his own personal knowledge, information, or 
belief, before me, 

Dated: 

3 

Notary Public 

OFFICIAl SEAL 

No 
Unda Socotly . 

taryPubf· 
My Commiselon ~-s.tate of Maine 

r.::xp~res May 1S, 2006 
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second s~ep is the call a hearing, the third step is to act if he finds 

suf:icient grounds to act. 

REPRESE:iATIVE t.;ILLIS: This con• 1 it ion could exist for months, 

may~e years, befor~ it's resolved. 

V> 

There :1rc ~o 

Ar-C'~c;o:l: Well, it depend.; how fas.t he wants to act. 

L.: • ,.. .. -' •'·• ..... tar deadlines set in here for notice, adequacy of 

notice. So long as it's reasonable notice. 

REPRESE~~ATIVE GILLIS: But he does not have the authority 

to take icr:ediate direct action. 

~ffi. PATTERSON: No, he does not. 

SENATOR COLLINS: Senator Redmond. 

SENATOR REDMOND: Mr. Patterson, the State denies to the munici-

palities the right to promulgate to make any 1egulations regard~ng the 

fisheries and the wildlife in their own municipalities. That question 

has come up several times on the Committee on Fisheries and Wildlife and 

now as I understand it, in· these areas that we are discussing today, the 

Indians will have the privilege of passing their own regu1.ations in those 

areas. Now, isn't that discrimination against the white man, to disallow 

hi:n to pass his own laws in his municipalities and allow another group of 

people to be able to do that? 

MR. PATTERSON: Well, let me answer that in part and then ask 

the Attorney General if he wants to respond to it. First of all, the 

State currently lets Indians and the Legislature currently lets Indians 

engage and regulate their own hunting an•! fishing on their on reservations. 

That's a current state law. That's in Title 12, §7076. That was a right 

which the State gave to the Indians on their reservations some years ago, 
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So in large measure, the policy embodied here was long ago recognized by 

the Legislatu=e of the State. That's why the right to sustenance-hunt 

and fish on reservations which is found in Sub-§~ on Page 9, is not such 

a major det'arture from current policy. As to wi:ether or not that's dis-

criminatory. the entire Act represene-·3-cl-~:._, ___ :: . .::.~ i.n many respects. · This ' ' 

is one of the areas in which there was vigorc.:u .. '"'=!So,iation. I think as 

I the Attorney Gener<l stated quite clearly in his opening remarks and 

remarks to the Legislature last week, there were certain areas in which 

·the State felt it appropri~te in the negotiatit~l to recognize traditional 

Tribal interests. This ts certainly an area in which the State has long 

recognized as a general matter particularized cultural interests of the 

Indian Tribes in Maine. Indeed, if you go back to the original agreements 

I~ that were negotiated back in the 1700's and 1800's, you will find in some 

of them preservation at that tu:~ of particular kinds of hunting and 

fishing rights. So it is not as if the idea of having these particular 

kinds of rights in Indians is particularly uniqt e nor is it unique to the 

State of ~!aine. As a general proposition, States elsewhere ir1 the country 

that have Indian Land in those states are unable to exercise t 1eir re"ulatory 

authority over Indian hunting and fishing practices on their lands. This 

is a measure of remedial state authority which to my knowledge is not found 

in an~ other state in the country and I would suspect that those states 

which are having controversies with their Indian Tribes would deeply value 

the kind of authority that we have negotiated in this agreement. 

SENATOR REDMOND: Well, basically this sounds very reasonable, 

however, this question keeps popping up in my mind, this whole issue is--

in order to try and settle this case of discrimination on the o::e side, however, 
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x~ou ~ l men by these Presents That we the underelgned 
Govern r, Councillors, and Chief aen of the Penobscot Tribe 
of Ina ans actlng for and ln behalf of said Trtbe and ln 
confo~ lty to· thA r.u~t.oas and wayes of sald t~tb• and ln 
consla ~atlon of the sua of one thousand Dollars to .be pald 
by Rib arc:J 11. Bartlett o£ Bangor and Jaae:t Purrtnton of 
O~ono: otb ln the County of Penobscot and State of Halne 
Gentl~ en to us pald for the benefit of said Tribe, the 
recelp whereof we do hereby acknowledge. have re•lsed, 
relea~ d sold and forever qult-clalaed, and do for ourselves 
and ou Trlbe. ogr and thelr successors by theae prcoento,· 
reals' release sell and forever qutt clala unto the sald 
Bartl~ ~ and Purrlnton tbelr heirs and asslgns all the 
right, tltle and interest of sald Trlbe In and to the 
folio' ng described Islands and ledges on the westerly slde 
of the Old Toun :falls in the Penobscot River vh. Tslland 
nuaber d four according to Gen. Joseph Tr~at plan of saae 
o~berw ae called and k~ow~ by the naae of Pine loland - Alao 
one ot er island on the bead of sald Old Town falls coaaoaly 
called ancs known by the aaae of Shad Island. Also one other 
lslan~ on the head of said falls belng near to. and nezt 
easter y froa said Shad Island. Also a certain ledge being 
above~ aid FallR And northe~ly of said Shad Island and lylag 
betwee said Shad Island and the southerly point of Indian 
Oldtow laland aeani~g and lotendlng Lu rele4~e the right ot 
said f lbe to said Islands and ledges and all the land 
cover' vlth uater and all the ledges vhlch would be 
lncluG d between a line drawn froa the Eastern e1trealty of 
Pine J land In a northerly dlrectlon to the Southeastern 
e%tre~ ty of aald sMall lal~ad aaat of sald line to Shad 
!slana thence around the eastern shore of sald Saall Island 
to Lhe head of tbe aaae - Thence dtrectly to nortnerly 
eztre. ty of the Ledge above aentloned and the easterly llne 
of th• prtviledge of Samuel Veazie as conveyed to hla by 
Jacksp Davis. Reserving however the right of taking fl"h \ 
on tht Eastern shore of sald Shad !~land and the small \ 
!slana east of Shad IDland In the season of taking Shad and 
Alevl~ a in said river and the same la hereby reserved to 
aald ·t nobscot Tribe of Indians as thelr ezcluslve rlght and 
prlvl. dge. JTo have and to hold the aforeaentloned premises 
ulth ' 1 the prhlledges ~nd appurtenances thereunto 
balon9 ng to thea the sald Bar~l•~t and Purrlnton their 
heirs· nd asslgns forever, so that neither we the sald 
Govcrh r and Cuun~lllur~ ond Chlet aen ot said ~rtbe nor any 
•e•ber or aeabers of sald Tribe thelr or our heirs or 
succea ora or any person or persons clalalng fro• or under 
u.a or: hem or In the naae, right or stead of us or thea. 
shall! r will by any aeana have or de•and anY right or title 
t.o th~ aforesa!d ~reals~• o~ thel~ appu~tanAocos or to any 
part o pa~cel thereof forever. In witness whereof ve the 
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a tor• 
PeDD 
sald 
seal 
and t 
ot a. 
Jose 

ld Covernor, Councillor• and Chief men of said 
t Trlbe of lndlan~ for ourselves and ln behalf of 

una as a.toresatd have 1:2er~unto set .our hands anc:l 
ls t~lrd day of July Anno Doaini Eighteen hundred 

rtY four. Signed, sealed and de-livered ln presence 
Gllaan 

pollard 
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